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Dissenting opinion of Judge Dr. Jadranka Sovdat 

 
1. I voted against Decision No. U-I-137/10, dated 26 November 2010 (Official Gazette 
RS, No. 99/10), by which the Constitutional Court established the unconstitutionality 
of the Establishment of Municipalities and Municipal Boundaries Act (Official Gazette 
RS, No. 108/06 – official consolidated text – EMMBA) and instructed the National 
Assembly to establish two new municipalities within a time period of two months, 
among them also the Ankaran Municipality. I explained the reasons for my opposition 
to that Decision in a dissenting opinion. I also voted against the first three points of 
the operative provisions of Decision No. U-I-114/11, dated 9 June 2011 (Official 
Gazette RS, No. 47/11), by which the Constitutional Court essentially altered the 
manner of implementation of its previous Decision when it itself, instead of the 
National Assembly, decided that the Ankaran Municipality be established. I also 
explained my reasons for this dissenting vote in my partially dissenting opinion to this 
Decision.  
 
2. I also voted against the present Decision, however, not for the same reasons for 
which I voted against the previous decisions. I would have also voted against this 
Decision even if I had voted for Decision No. U-I-114/11. Therefore, I hereby present 
the reasons for my decision. 
 
3. By adopting the first three points of the operative provisions of Decision No. U-I-
114/11, by means of its manner of implementation of the Constitutional Court 
Decision in accordance with the second paragraph of Article 40 of the Constitutional 
Court Act (Official Gazette RS, Nos. 64/07 – official consolidated text, and 109/12 – 
hereinafter referred to as the CCA), the Constitutional Court essentially wrote a 
provisional “law”. The manner of implementation of the Decision namely has the force 
of law. In the case at issue, it has the same force as a law in accordance with the 
third and fourth paragraphs of Article 12 of the Local Self-Government Act (Official 
Gazette RS, Nos. 94/07 – official consolidated text, 76/08, 79/09, and 51/10 – 
hereinafter referred to as the LSGA). By means of the first three points of the 
operative provisions of the Decision, the Constitutional Court hence, as is said, 
temporarily stepped into the legislative field. As follows from Constitutional Court 
Decision No. U-I-163/99, dated 23 September 1999 (Official Gazette RS, No. 80/99, 
and OdlUS VIII, 209), in such a manner the Constitutional Court provisionally 
regulates a transitional state of affairs until such time as the legislature remedies the 
unconstitutional situation established by the Constitutional Court Decision. In the 
same Decision the Constitutional Court also stressed that the legislature may amend 
such manner of implementation of a decision with a law and that such conduct in itself 
is not unconstitutional. If and until the legislature does not act in such a manner, 



 

 

 
however, the manner of implementation of a Constitutional Court decision remains a 
legal act having the force of law. Such also applies to the mentioned three points of 
the operative provisions of Decision No. U-I-114/11. 
  
4. The fact that a law adopted in accordance with the third and fourth paragraphs of 
Article 12 of the LSGA, by means of which a municipality is established and which in 
the case at issue is substituted for by the cited three points of the operative provisions 
of the Constitutional Court Decision, comes into force, however, does not yet entail 
that a legal entity under public law, which a municipality is, is in fact established and 
capable of functioning, and hence also of exercising the rights that pertain to it as a 
legal entity under public law. The enactment of such a law is only the first condition 
for an existing local council, in the case at issue, the Council of the Urban Municipality 
of Koper, to nominate on its basis a local election committee which will ensure that at 
the next regular local elections also the elections of the municipal council and the 
mayor of the new municipality will be held (the first and second paragraphs of Article 
15b of the LSGA). These basic authorities of the new municipality have to be elected 
and constituted, which is the second condition that has to be fulfilled for the 
municipality to be able to function. The will of a legal entity under public law may only 
be expressed by its authorities that are formed democratically in a manner 
determined by law. It is the (directly elected) mayor who represents and acts on 
behalf of the municipality (the first paragraph of Article 33 of the LSGA). Also a newly 
established municipality. A municipality must be constituted as a legal entity under 
public law (in accordance with the fourth paragraph of Article 15b of the LSGA, such 
occurs on the first day of the fiscal year following the year when elections are held), in 
order to be able to begin to perform its tasks – the tasks of a municipality as a legal 
entity under public law. All of these activities must be completed so that we can 
actually say that a new municipality exists, as it is completely clear that the 
establishment of a new municipality is a process that must follow previously enacted 
and clearly defined rules. On the basis of only the first step, it may not be presumed 
that a municipality already exists with all the rights and obligations that such a legal 
entity under public law has and it may not be arbitrarily decided who is to act in its 
name. Until the authorities of the municipality are constituted, no one may act on its 
(their) behalf and represent it (them). Also as far as proprietary legal relations 
between municipalities arising from the reorganisation of the status of such 
municipalities are concerned, the LSGA contains provisions which presuppose that 
the existing municipalities, their mayors acting on their behalf, will conclude an 
agreement regarding such; if they do not reach an agreement, it falls within the 
jurisdiction of the Administrative Court, not the court charged with non-litigious civil 
proceedings, to decide on the division of property. 
 
5. In the case at issue, the territory of the future municipality overlaps with the territory 
of the current local community and simply on the basis of such the Constitutional 
Court recognised the right of the Local Community Council and its president to 
represent the municipality in the constitutional complaint proceedings. What would it 
have done if the issue concerned the establishment of a new municipality on, for 
example, territory that encompassed the territory of one local community as well as 
half the territory of another local community? To whom would it have recognised the 
right to exercise the rights of the future municipality in such a case? Such merely 
indicates that we have gone too far with this Decision and I do not at all envy the 
competent court that is to adopt a new decision on the basis of this Decision.   
 



 

 

 
6. The first three points of the operative provisions of Decision No. U-I-114/11 
cannot have greater power and consequences than a law enacted by the National 
Assembly in accordance with the third and fourth paragraphs of Article 12 of the 
LSGA would have in this regard. Even the enactment of such a law would not entail 
that a municipality newly established thereby would already exist and that it could 
exercise all rights that a municipality holds as a legal entity under public law. The 
existence of a legal entity under public law presupposes the fulfilment of obligations 
(competences) as well, not only the exercise of rights. Above all, it presupposes its 
essence – that the residents within it exercise local self-government in a manner as 
determined by law. In the second point of the operative provisions of the Decision the 
Constitutional Court explicitly determined that the first elections in the Ankaran 
Municipality are to be carried out in the framework of the regular local elections in 
2014. In light of such, it logically wrote in its reasoning that until such time the 
residents of Ankaran exercise their right to local self-government within the Urban 
Municipality of Koper. As until a new municipality is constituted it is not possible to 
claim that it actually exists, its actual existence requires the capacity to function, 
which it attains with its constitution. In Decision No. U-I-114/11, also the Constitutional 
Court presupposed that such is a process that has to be concluded, which may be 
inferred with absolute clarity from the above statements as well as from the statement 
that in the meantime the competent authorities will be able to prepare everything 
necessary for the beginning of the functioning of the Ankaran Municipality.  
 
7. Thus, if the legislature does not undertake any interventions with the existing 
system of local self-government, elections in the Ankaran Municipality will also be 
called in 2014 and after the constitution of the authorities of the municipality, which by 
electing them the residents of the municipality will mandate to exercise local 
government on their behalf, the process of the establishment of the Ankaran 
Municipality will only be concluded with its constitution on 1 January 2015. However, 
until this process is concluded in accordance with the legal regulation, this 
municipality does not in fact exist, it cannot function and nobody can exercise rights 
on its behalf, since it does not (yet) possess any as of today. 

 
 

Dr. Jadranka Sovdat 
           
          Judge 
 

 


