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1. I voted against the Decision because I do not concur with the argumentation on the basis 

of which the Constitutional Court established that the Act on Cooperation Between the 

National Assembly and the Government in EU Affairs (Official Gazette RS, Nos. 34/04 et 

seq. – hereinafter referred to as the ACBNAGEUA) is not inconsistent with the Constitution. 

Due to the fact that the applicant required, above all, a review of the constitutionality of 

Article 11a thereof, I will also focus on the reasons for the assessment of this statutory 

provision. The finding that this statutory provision is not inconsistent with the Constitution in 

fact entails the finding that it is not inconsistent with the first paragraph of Article 9 of 

Protocol No. 2 on the Application of the Principles of Subsidiarity and Proportionality (UL C 

83, 30 March 2010), which was the major premise of the assessment of the Constitutional 

Court in the case at issue. I am of the opinion that before such a finding was adopted the 

Constitutional Court should have either submitted a question to the Court of Justice of the 

European Union for a preliminary ruling, in conformity with the third paragraph in relation to 

point (a) of the first paragraph of Article 267 of the Treaty on European Union (UL C 83, 30 

March 2010 – consolidated version – hereinafter referred to as the TEU), with regard to the 

interpretation of the mentioned provision of the Protocol, or convincingly reasoned why it 

deems that what is at issue is an entirely clear provision of primary EU law. 

 

2. I concur with the starting points of the Decision regarding the fact that what the 

Constitutional Court is dealing with is a request for the review of the consistency of a 

statutory provision with a provision of primary EU law and that the Constitutional Court has 

jurisdiction to carry out such assessment on the basis of the second indent of the first 

paragraph of Article 160 of the Constitution, in conformity with which the Constitutional Court 

has jurisdiction to decide on the conformity of laws with ratified treaties. The treaty that we 

are dealing with in the case at issue is a special treaty that does not grant national 

constitutional courts jurisdiction to interpret it, but explicitly entrusts such jurisdiction to the 

Court of Justice of the European Union. Many years ago that Court determined, in the case 

CILFIT (No. 283/81, dated 6 October 1982), the criteria on the basis of which national courts 

may also in cases where there has been no prior decision made by the Court of Justice of 

the European Union interpret by themselves individual provisions of primary law. The so-
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called acte clair doctrine established a general starting point in accordance with which the 

correct application of law must be so obvious as to leave no scope for any reasonable doubt 

as to the manner in which the question raised is to be resolved; before they can come to 

such a conclusion, the national court at issue must be convinced that such interpretation is 

equally obvious to all the courts of the other Member States and to the Court of Justice of 

the European Union (paragraph 16 of the judgment). Moreover, the Court of Justice of the 

European Union determined additional criteria that require a comparison of all the different 

language versions of the text, the observance of peculiar EU law terminology, and the 

placement of the interpretation in the context of this law (paragraphs 18, 19, and 20 of the 

judgment). 

 

3. It is true that in legal theory many objections have already appeared against such 

strictness as follows from the CILFIT judgment.[1] In newer legal theory it is proposed that 

the sole limitation should be the finding that the correct application of law is so obvious as to 

leave no scope for any reasonable doubt as to the manner in which the question raised is to 

be resolved,[2] which should unburden national courts of the impossible task that the CILFIT 

judgment requires them to carry out and at the same time establish mutual consideration 

and trust between courts.[3] These are the "arguments" that could at least call for the Court 

of Justice of the European Union to reconsider the criteria set forth in the CILFIT judgment. 

However, the Court also has to be given the possibility to actually do that. In my opinion, the 

fact that until now it has not done so does not allow us to simply state that the matter is 

clear, with regard to which the applicant alleges that primary EU law ensures him a position 

that the challenged statutory provision deprives him of. 

 

4. Is it really possible in the case at issue to substantiate that from the first paragraph of 

Article 8 of Protocol [No. 2] it clearly follows, not only that EU law does not give national 

parliaments or their individual chambers active standing to directly file “actions on grounds of 

infringement of the principle of subsidiarity” but also that their legal position, as well as the 

position of individual chambers of parliaments with regard to the initiation of a procedure 

before the Court of Justice of the European Union, is a question of national law? Does such 

argumentation ensure the Constitutional Court that it manifestly correctly interpreted the 

wording of primary [EU] law so that this interpretation leaves no room for any reasonable 

doubt with regard to [the question of] in what manner the question at issue should be 

resolved, if we go no further than the fundamental starting point that the Court of Justice of 

the European Union introduced in the judgment CILFIT? In this [interpretation], the 

Constitutional Court deemed that the wording "in accordance with their legal order" is not 

connected only to the phrase "notified by them in accordance with their legal order," i.e. the 

fact that the regulation of who shall have locus standi, on behalf of the "national Parliament 

or a chamber thereof," before the Court of Justice of the European Union, depends on the 

national law of the [Member] States; obviously, individual [Member] States entrusted such 

active standing to their governments and not to the State Attorney's Office, as Slovenia has 

done by the challenged provision, and this is also a subject of discussion in the legal 
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literature.[4] The Constitutional Court also stated that the Protocol left the question of what is 

a "national Parliament or a chamber thereof" entirely to the national regulation of Member 

States.[5] Nevertheless, what is at issue is that in this case the primary EU law especially 

and explicitly regulates the relations between national parliaments and their chambers [on 

the one hand] and the European Union and its institutions [on the other], i.e., in the case at 

issue, the Court of Justice of the European Union. In fact, if the Constitutional Court adopted 

the position that the phrase "(notified by them) in accordance with their legal order" only 

refers to the question of who files an action on behalf of the national parliament or a 

chamber thereof and in what manner it files an action (i.e. whether this is the government or, 

in Slovenia, the State Attorney's Office, and what the procedure is after the decision to file 

an action), then immediately the following question arises: Who decides on the filing of an 

action in the instances of bicameral parliaments, with all the variations from complete 

bicameralism to different types of so-called incomplete bicameralism, or to authorities such 

as the Slovene National Council is in this respect? Even the question of whether such a 

decision can also be made on behalf of an individual chamber by its internal working bodies 

can arise.[6] Is all of this really completely beyond a reasonable doubt? Would it not be just 

as possible for the Constitutional Court to arrive at the opposite interpretation, i.e. that the 

phrase "in accordance with their legal order" only refers to the question of who "notifies", i.e. 

files the action, and by what procedure? In fact, if this is so, then the question arises whether 

in instances of multi-cameral national parliaments primary [EU] law really entrusts, in the 

case of complete bicameralism, the role of guardian of the principle of subsidiarity only to 

both chambers together or to each of them [separately], or in the case of incomplete 

bicameralism, equally [the role of guardian to each of them], and in such framework also 

whether, if what is at issue is such an authority as the Slovene National Council, such an 

authority [is entrusted with this role] as well, as the applicant in the case at issue alleges. 

 

5. Since, in my opinion, the Decision does not provide satisfactory answers to all of these 

questions, I did not vote in favour of it. 

  

   

Dr Jadranka Sovdat 

  

  

Endnotes: 

[1] With regard to this, see, e.g., P. Craig, G. De Búrca, EU Law, Text, Cases and Materials, 

Third Edition, Oxford University Press, Oxford 2003, p. 451. 

[2] This is stated by D. Sarmiento, in: M. Avbelj, J. Komárek, (Ed.), Constitutional Pluralism 

in the European Union and Beyond, p. 314. 

[3] Ibidem. 

[4] See, e.g., M. Wyrzykowski et al., The Role of National Parliaments in the European 

Union, General Report, Proceedings of the FIDE XXIV Congress, Madrid 2010, Vol. 1. See 

also P. Kiiver, The National Parliaments in the European Union: A Critical View on EU 



 

4 

Constitution-Building, Kluwer Law International, The Hague 2006, pp. 164–165. See also R. 

Barents, The Court of Justice after the Treaty of Lisbon, Common Market Law Review, Vol. 

47, 3/2010, p. 727. 

[5] If it did leave it, also the question can be raised to which Kiiver draws our attention and 

which in the case at issue opens a whole variety of subjects that in light of truly different 

national legal regulations can access the Court. In such manner, Kiiver inter alia states: 

"Who are 'the national parliaments' in the specific context of subsidiarity enforcement? On 

what basis should they be assigned formal privileges before the ECJ? There do not seem to 

be any selection criteria. As noted at the very beginning, leaving the determination of who is 

the parliament to the Member States may work with the assignment of duties, but not with 

the distribution of powers and privileges. […] Methodologically, the only solid solution would 

again be to draw up a list mentioning exhaustively all national parliaments that would have 

locus standi by name." Kiiver, op. cit., p. 166. 

[6] This is also discussed in M. Wyrzykowski et al., op. cit. 

 


