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I 

 

1. The non-confirmation of the office of a councillor [i.e. a member of the 

National Council] without the elections of councillors being challenged by legal 

remedies regulated by law entails political arbitrariness. It is illegal and leads to 

a violation of the elected candidate's passive right to vote and the active right to 

vote of voters. This is the principal message of this Decision and I concur with it 

completely. The National Council should have confirmed the office. Because it 

did not do so, the Constitutional Court is called on to adopt a decision on the 

basis of an appeal against the decision of the National Council. The final say 

regarding the validity of elections must be reserved for an independent and 

impartial judge, not only in order for the judicial protection of the right to vote to 

be ensured (although mainly for this reason), but also in order to prevent such 

type of political arbitrariness of the representative body or some other collective 

state authority formed in elections (in the case at issue, the National Council). 

In conformity with the statutory regulation in force, the only legal decision that 

can be adopted was that adopted by the Constitutional Court. 

2. I also concur with the interpretation by which the Constitutional Court clearly 

stated that the passive (and, of course, also the active) right to vote with regard 

to the elections to the National Council is constitutionally protected by the 

second paragraph of Article 43 of the Constitution. In such manner, the 

position that was clearly expressed by Judge Dr Franc Grad in his dissenting 

opinion to Decision Up-3486/07, Up-3503/07, Up-3768/07, dated 17 January 

2008 (Official Gazette RS, No. 19/08, and OdlUS XVII, 23), also became the 

"official" position of the Constitutional Court. Due to the fact that I have already 

expressed my opinion on the constitutional reasons why I find this position to 

be correct in the commentary to Article 43 of the Constitution,[1] I hereby refer 

thereto in this aspect and will not repeat it here. 



 

2 

3. Although I agree with all of the above, in this concurring opinion I also wish 

to present to some degree the reasons that guided me during the decision-

making – and that do not allow me to have doubt as regards the 

constitutionality of the fundamental standpoint that is expressed in the Decision 

– i.e. that "there is no judge without a plaintiff" and that this also applies in an 

electoral dispute, although its first part takes place before a political authority. 

This fact cannot be changed even by my otherwise firm position, which I have 

already stated several times,[2] regarding the numerous unconstitutionalities of 

the statutory regulation of the electoral dispute with regard to all types of 

national elections, European elections, and local elections; and also not by my 

equally firm position (which I also substantiated in a book on electoral disputes 

that is about to be published) on the fact that also Slovenia should have 

regulated ineligibility as is also done by foreign regulations and for which in the 

second paragraph of Article 82 of the Constitution there exists the 

constitutional basis, while the legislature has thus far not considered it to be 

necessary to also regulate by law the individual limitations of the passive right 

to vote. In a certain way, the constitutional background of the electoral dispute 

and the absence of the regulation of ineligibility nicely illustrate the case at 

issue.  

 

II 

 

4. In continental Europe, for a long time the position prevailed that only the 

parliament can be its own "electoral judge".[3] The changes in this area 

happened mainly in the period after the Second World War, when certain 

Western Europe states introduced judicial supervision over the elections. 

However, also at that time, most of them entrusted this task to constitutional 

courts, modelling themselves on the Austrian constitutional regulation of 1920. 

If we look at the regulation in European states, we can find that certain states 

retained supervision over the validity of elections to the parliament,[4] whereas 

others decided primarily in favour of two possible regulations regarding national 

elections: they either gave the role of the electoral judge directly to the 

constitutional court (e.g. France, and such regulation also exists in Austria), or 

maintained the parliament as the primary supervisor of elections, but reserved 

the last say for the constitutional court (e.g. the Federal Republic of Germany). 

With regard to the regulation of the electoral judge regarding the election of 

deputies (the third paragraph of Article 82 of the Constitution), the Slovene 

constitution-framers modelled themselves on the German regulation, which 

entrusted primary supervision over elections to the parliament, and allowed an 

appeal to the Constitutional Court against its decisions. Such regulation also 
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applies with regard to the National Council, however not due to the will of the 

Slovene constitution-framers, because the Constitution does not regulate this 

matter, but due to the legislature's will. The legislature namely determined by 

Article 10 of the National Council Act (Official Gazette RS, No. 100/05 – official 

consolidated text – hereinafter referred to as the NCA) mutatis mutandis 

application of the provisions of the National Assembly Elections Act (Official 

Gazette RS, No. 109/06 – official consolidated text – hereinafter referred to as 

the NAEA), i.e. also of the provisions of Articles 106 through 109 of the NAEA, 

which regulate the protection of the right to vote after election day, and by the 

third paragraph of Article 50 of the NCA it regulated the appeal to the 

Constitutional Court. 

5. A regulation in which the primary supervisor of elections is a political body 

conceals in itself special pitfalls; for such reason, I am distinctly not in favour of 

such.[5] The nature of the work of the representative body is above all political 

and is not adapted to decision-making in individual legal procedures. 

Consequently, there exists a danger that political aspects will prevail over the 

legal aspects also when deciding in the procedure ensuring supervision over 

elections. Moreover, the political authority thereby assumes the role of the 

"judge" in matters in which it is involved, whereby it is at the same time required 

to impartially decide on election irregularities that refer to the election of its own 

members. This, however, is not an appropriate guarantee that shadows of 

doubt will not remain over the election procedure. The election results must 

namely authentically reflect the expressed will of the voters in the electoral 

procedure in which the candidates campaigned under equal conditions for their 

votes in accordance with the electoral rules determined in advance. These 

votes are in the end reflected in the acquired political offices, which are 

distributed in accordance with the chosen electoral system and in conformity 

with the expressed will of the voters. The same is also true in the event of 

indirect elections, except that in such case the electors who elect the 

candidates assume the role of voters, such as is the situation with regard to the 

National Council. Therefore, from the viewpoint of the protection of the right to 

vote, indirect elections by electors do not of themselves require different 

requirements than those that apply to direct elections. 

6. If a regulation leaves the primary supervision over elections to a political 

body and only allows [appellate] judicial protection before the Constitutional 

Court, which at the same time is the appellate authority and the electoral judge, 

it is necessary to ensure that already in the procedure before the political body 

there exists a meticulously regulated legal procedure for the verification of the 

validity of the elections and the authenticity of the election results. If such 

procedure is not clearly regulated, if the details regarding the legal remedy by 
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which elections can be challenged are not regulated, if the authorisations (to 

annul elections or to establish a different result of elections) of such political 

body or its working bodies with regard to the verification of alleged election 

irregularities are not known, if the procedure does not respect the fundamental 

constitutional procedural guarantees of a fair legal procedure, and if a decision 

on such legal remedy is not substantiated, this can even have an influence on 

the role of the electoral judge. It can influence the role of the electoral judge so 

as to significantly reduce such role, because the electoral judge, who 

concurrently performs the role of appellate authority and electoral judge in the 

first and the last judicial instance, cannot avoid a decision that it must examine 

as the appellate authority. In such manner, the question can be raised whether 

we really have ensured judicial protection of the right to vote in conformity with 

the generally internationally established standards regarding electoral disputes 

today. Whereas in the German regulation, which Slovenia took as a model on 

the constitutional level, the decision-making procedure of the parliament for 

appeals with regard to the election of deputies is precisely regulated by law,[6] 

our legislature inadmissibly abandoned such regulation (in fact, it simplified it to 

the extreme by a brief regulation in its Rules of Procedure[7]) with regard to 

deputies. It then copied such completely inadmissible regulation such that it 

also applies to elections to the National Council[8] (and also to local and 

European elections).  

7. If the decision-making procedure regarding appeals before the National 

Council was regulated by law, as it should be, it would be clearly evident 

already from the statutory regulation that interferences with elections are only 

possible on the basis of the fact that elections can be challenged by a legal 

remedy that is determined by law that at the same time also regulates all that 

must be regulated in connection therewith and with deciding on this legal 

remedy. Once the election day is behind us and the election results are 

determined, the will of the voters has been expressed – thereby they exercise 

their active right to vote, which is a human right. On the basis of the established 

election results, the political office in question is awarded, in conformity with the 

election formula determined in advance, to the candidate who won such office 

in the election. On the basis of such voting results, i.e. the votes of voters, the 

candidate’s passive right to vote, which after the confirmation of the candidacy 

entailed that the candidate has the right to partake in the political struggle for 

power as a candidate, assumes a new quality – the acquired office. Therefore, 

in such case the candidate’s passive right to vote, which is as well a human 

right ensured by the second paragraph of Article 43 of the Constitution, also 

includes the right to perform the office acquired in such manner.[9] If election 

irregularities occur due to which the candidate should not have acquired this 

right, it must be allowed to challenge the elections. For such reason, a legal 
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remedy must be ensured by which it will be possible to claim these election 

irregularities. In the decision-making procedure for this legal remedy, all 

constitutional procedural guarantees must be respected, including the right of 

the candidate to make a statement regarding the alleged irregularities.  

8. Due to the fact that the right to vote has a special legal nature and a voter 

can only exercise it simultaneously with all the other voters, although it is a 

personal right, and in an electoral procedure organised in advance[10] – this 

entails the collective manner of exercising the right to vote – and because the 

trust of voters in the fairness of the election procedure is of exceptional 

importance for the legitimacy of political power, protection of the right to vote 

after election day must be ensured in the public interest. For such reason, the 

legal remedy by means of which the elections may be challenged must be 

granted to both voters and all the candidates[11] who participated in the 

election. Therefore, elections can only be successfully challenged (meaning 

that they are either abrogated or the determined election results are different if 

the election irregularities can be remedied already in such manner) if what is at 

issue are such electoral irregularities that have or could have affected the 

election results, which is also emphasised by the Decision in the fifth 

paragraph of the reasoning.  

9. If no one challenges an election, it must be deemed that the electoral 

procedure was carried out in conformity with the electoral rules and that the 

elected candidates acquired their offices, which are constitutionally protected 

as the passive right to vote; for such reason they also have the right to perform 

such office. Therefore, in the procedure for the confirmation of office they must 

be confirmed. Their confirmation also represents respect for the will of the 

voters, who by exercising this human right expressed it in the most democratic 

manner possible – in secret, free, and fair elections. A regulation that allows a 

political decision on the fact whether outside the Constitution and the law there 

exist reasons due to which it would perhaps nevertheless be substantiated to 

refuse the confirmation of an office although no one participating in the 

elections, i.e. voters or candidates, challenged the election would thus entail an 

inadmissible interference with the passive right to vote that the individual 

acquired in the elections in conformity with all the electoral rules, and with the 

active right to vote of voters. Both rights are protected by the second paragraph 

of Article 43 of the Constitution as human rights.  

10. If today we were to allow the substantiation offered by the National Council 

– that due to moral and ethical reasons, although no one has challenged the 

election, it is necessary to refuse to confirm the office of the appellant, a 

special political exclusion of competitors after the election is over. This would 
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mean that in the procedure intended to perform legal supervision of the 

constitutionality and legality of elections we abandon the law entirely and allow 

decision-making based only on how those who find themselves in the position 

to decide on the confirmation of the office assess the morality of the person 

elected, although, in fact, from the aspect of the ethical perspective of the 

situation, they may perhaps even really be entitled to provide such 

assessment. The doors of arbitrary, political decision-making thus would open 

fully, in a procedure that must be a legal procedure and that must, as such, be 

carried out in conformity with the legal rules, in a procedure that entails legal 

decision-making on the validity of elections at the first instance, and the 

constitutionality and legality of which will be assessed by the Constitutional 

Court, as the electoral judge, on the basis of an appeal. Such would entail that 

instead of a legal procedure, there exists complete political discretion in the 

decision-making at the first instance. And what is then the electoral judge to 

supervise – if the politicians have exercised such political discretion correctly? 

In such manner, also the electoral judge would be transformed into an 

exclusively political authority. It is not necessary to explain the inadmissibility of 

such a situation. 

11. Therefore, it is, of course, not a coincidence that also the Code of Good 

Practice in Electoral Matters,[12] which allows primary supervision over 

elections to a political body as a fact, if such regulation has existed for a longer 

period of time in the state, simultaneously warns of the possibility of a political 

decision, due to which it qualifies such possibility as admissible only as a 

measure at the first instance against which judicial protection must be 

ensured,[13] i.e. judicial protection before the electoral judge, which in such 

case simultaneously performs the role of the appellate authority and the role of 

the judge deciding in the first and the last instance regarding protection of the 

right to vote. This role imposes the requirement that there exists 

comprehensive judicial protection to which all the participants in the elections 

must have access, i.e. both the voters as well as all the candidates in the 

election. In this judicial procedure the right to vote is protected, especially its 

already mentioned collective aspect, as is the fairness of elections; therefore, 

the access of participants in the elections to the electoral judge cannot be 

conditioned by their possible personal interests and benefits. Consequently, 

both the voters as well as all the candidates can request an assessment of all 

possible election irregularities. This refers to the existence of the right to vote 

and the electoral registers connected therewith, the validity of candidacies, 

compliance with the rules on and financing of electoral campaigns, as well as 

to compliance with the rules on voting at polling stations and on the 

determination of election results.[14] However, if no one invokes these 

electoral irregularities, the election results are final and those confirming the 
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offices must respect the will of the voters expressed in the elections, which is a 

reflection of their active right to vote – the human right that developed through 

the centuries, due to its role and importance for a democratic state, into a 

fundamental political right of free citizens. 

 
12. As I have already emphasised, for the significance of democratic elections 

it is especially important that voters have faith in the fairness of the electoral 

procedure, because it is the foundation of their legitimacy and thus the 

legitimacy of power. For such reason, also the selection of the system for 

resolving electoral disputes that is effective and powerful enough to ensure the 

peaceful consolidation of democracy is one of the most important decisions 

that a state must adopt when regulating the electoral system.[15] Since the 

legislature decided, modelling itself on the regulation governing the election of 

deputies, to keep the primary supervision over elections in the hands of a 

political body, it is even more important that such supervision be carried out in 

conformity with the legal rules envisaged in advance and not on the basis of 

political decisions of one kind or another. This is also why it is so important that 

the decision (at least the final one) is at all times subject to supervision by an 

independent and impartial judge – the guardian of the fairness of elections. If in 

the case at issue the Constitutional Court had not abrogated the decision of the 

National Council and had not confirmed the office [at issue], it would not have 

performed this role of the electoral judge. 

 

III 

 

13. It is characteristic of Slovene statutory regulation that it determines the 

least possible limitations of the passive right to vote. If we examine foreign 

regulations, as well as numerous decisions of the ECtHR, in which it assessed 

the admissibility of limitations of the passive right to vote, we can see that 

elsewhere the situation is significantly different. One of the most known 

limitations of the passive right to vote is ineligibility. This was also envisaged by 

the Slovene constitution-framers, except that the legislature has left it 

unregulated to this day. The second paragraph of Article 82 of the Constitution 

determines that the law is to establish who may not be elected a deputy. Thus, 

it gives the legislature the authorisation to enact limitations of the passive right 

to vote in order to achieve the aim of this constitutional provision. In reality, this 

aim is intended to ensure the integrity of the electoral procedure and the 

elected representatives of the people. Due to the fact that the Constitution itself 

requires such limitations of the right to vote, the constitutionally admissible aim 

of ineligibility is fulfilled (the third paragraph of Article 15 of the Constitution), 
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and what remains for the legislature to do is to determine the limitations by law 

and to respect, in doing so, the general principle of proportionality (Article 2 of 

the Constitution). Without statutory regulation of the passive right to vote it is 

thus not admissible to limit the passive right to vote, and the statutorily 

determined limitations must pass the so-called strict test of proportionality, on 

the basis of which the admissibility of a limitation with a human right is 

assessed. 

14. Even if instances of ineligibility are determined by law, such does not 

already entail that on such basis there can occur political arbitration with regard 

to which candidate has his or her office confirmed after the elections have 

been carried out and which not. Ineligibility entails that a person who otherwise 

fulfils the general conditions (citizenship, age, legal capacity), on the basis of 

which he or she has the active right to vote (except when what is at issue are 

persons whose right to vote – both active and passive – is denied due to a lack 

of legal capacity), does not have the right to vote due to specific limitations that 

are connected with the profession, activities, or positions that the person 

carries out or occupies.[16] Such entails that such person must be eliminated 

already from running for office. From the start, the Election Commission may 

not confirm the candidacy of an ineligible person. During the confirmation of 

candidacies, it is not yet possible to successfully challenge its decision, which 

is based on law, by legal remedies before the competent court (not even by a 

constitutional complaint). If the Election Commission confirms the candidacy of 

an ineligible person, voters and candidates can successfully challenge the 

elections after they have been carried out, if the fact that an ineligible person 

participated in the election could have affected the election result. If an appeal 

has been filed, this can thus be the subject of a dispute before [a specific] 

office is confirmed; however, also in such case the Constitutional Court would 

not be able to decide politically, but would have to decide legally in conformity 

with the legal rules determined in advance by law. 

15. Due to the fact that our legislature did not in any manner determine the 

instances of ineligibility, I would like to briefly draw attention to the French 

regulation, which extended ineligibility also to instances that are not included in 

the presented definition of this term. The Code électoral,[17] which regulates 

elections in France, determines different examples of ineligibility for different 

offices; sufficiently illustrative is the ineligibility of a deputy of the French 

National Assembly, which is the general representative chamber. According to 

such, for instance, persons ineligible to be deputy in any district include 

persons who are currently or who were in the previous six months in such area 

judges, high officials of the state, bearers of individual public offices at the 

regional and departmental level, and the human rights ombudsman in all 
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districts. Persons for whom a (criminal) conviction (final, of course) prevents 

them from being entered into the electoral register for a determined limited 

period of time are ineligible (meaning that due to a conviction they also do not 

have the active right to vote). [Furthermore,] the special examples of ineligibility 

are actually special sanctions for not complying with electoral rules and the 

rules connected therewith, especially those that refer to the declaration of the 

assets of elected officials and the financing of election campaigns. In such 

manner, a deputy who in the statutorily determined time limit does not submit 

to the special Commission for Financial Transparency of Political Life a 

declaration of their assets becomes ineligible for a period of one year. Persons 

who in the statutorily determined period of time do not submit their campaign 

accounts to the special National Commission for Campaign Accounts and 

Political Financing, persons whose campaign accounts have not been 

approved, and persons who exceed the upper statutorily determined amount 

for the election campaign become ineligible as well. It is the French 

Constitutional Court (the Conseil constitutionnel) that decides thereon; the one-

year time limit is calculated from [the date of] the judicial decision on 

ineligibility. The French Constitutional Court decides on ineligibility with regard 

to the financing of the election campaign either simultaneously in an electoral 

dispute in which either the annulment of the elections due to irregularities (also) 

in the financing of the election campaign is required or upon the special 

request of the mentioned Commission if the elections are not challenged. What 

is essential with regard to both ineligibility caused by a final criminal conviction 

and ineligibility caused by a decision of the Constitutional Court is that the 

person is removed from office.[18] 

16. In a state as small as Slovenia, it is even more necessary than in larger 

states to determine ineligibility in order for the integrity of the elected 

representatives of the people to be ensured, as well as the integrity of the 

electoral procedure. It would be preferable for the legislature to finally address 

the regulation of this field. However, let me repeat this one more time: Even if it 

does determine the cases in which ineligibility applies, this can only entail that 

these cases would be decided on in legal procedures and in a legal manner.  

 

IV 

 

17. Legal supervision of elections in which the electoral judge has the last say 

and the legally regulated instances of ineligibility are not a substitute for 

political responsibility and a culture of [proper] political behaviour. The latter 

two coexist with the former two. It is known from which perspective political 

responsibility is a constitutional category, by whom it may be invoked, and 
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when. When what is at issue is the electoral procedure, those who insist on 

political responsibility in a democratic state during each election again are the 

voters (i.e. adult citizens of the state) – either directly or through electors (who 

are elected by them), who with regard to indirect elections are, as I have 

already mentioned, voters themselves. Of course, also each office holder can 

demonstrate his or her political responsibility by respecting the political culture 

in such a manner that he or she resigns from his or her office. However, neither 

political responsibility nor [proper] political culture entail the negation of law. On 

the contrary, they adhere to it. After the electoral procedure is complete, an 

integral part of this law is also the electoral dispute, which entails legal 

proceedings in which legal supervision of compliance with the electoral rules in 

the election procedure is carried out. This also applies, as I have already 

emphasised, when on the request of the entitled initiators of such proceedings 

this supervision is first carried out before a political body and only then before 

the electoral judge. Therefore, there is no space therein for politically arbitrary 

conduct; conduct in conformity with the Constitution and the law is required in 

an electoral dispute. 

 

Dr Jadranka Sovdat 
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who was convicted by the final judgment of a French criminal court of having 
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