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DECISION 

 

 

At a session held on 21 February 2013 in proceedings to decide upon the 

appeal of Franc Kangler, Maribor, represented by law firm Odvetniška družba 

Čeferin, o. p., d. o. o., Grosuplje, the Constitutional Court  

 

decided as follows: 

 

 

1. The Order of the National Council of the Republic of Slovenia, dated 12 

December 2012, stating that the office of Franc Kangler, elected member 

of the National Council, is not confirmed, is abrogated.  

 

2. The office of Franc Kangler, member of the National Council, elected on 

21 November 2012 in the elections to the National Council – 

representatives of local interests, in Maribor constituency No. 3, is 

confirmed.  

 

 

REASONING 

 

 

A 

 

1. On 21 November 2012, the appellant was elected a member of the National 

Council. On 27 November 2012, he received a certificate from the State 

Election Commission regarding his election. At the constitutive session held on 

12 December 2012, the National Council voted separately on the confirmation 

of his office as a member of the National Council and did not confirm it. The 

appellant alleges that such decision of the National Council was adopted 

without a legal basis and arbitrarily, therefore it allegedly violated his passive 
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right to vote and the right to participate in the management of public affairs, as 

protected by Articles 43 and 44 of the Constitution, and the right to the equal 

protection of rights determined by Article 22 of the Constitution. 

2. Allegedly, neither the National Council Act (Official Gazette RS, No. 100/05 

– official consolidated text – hereinafter referred to as the NCA) nor the 

National Assembly Elections Act (Official Gazette RS, No. 109/06 – official 

consolidated text – hereinafter referred to as the NAEA), whose provisions 

apply mutatis mutandis with regard to questions that are not specifically 

regulated by the NCA, expressly determine the grounds or criteria on the basis 

of which the National Council can refuse to confirm the office of an elected 

member. In the opinion of the appellant, the refusal to confirm such office 

would only be possible on the basis of an appeal against a decision of the 

Election Commission submitted to the National Council on the basis of Article 

49 of the NCA, which could have an influence on the confirmation of the 

appellant's office. From the materials for the constitutive session of the 

National Council and the minutes of the meeting, it is evident that such an 

appeal was not submitted to the National Council. 

3. Although the law does not determine the grounds or the criteria on the basis 

of which the National Council could refuse to confirm the office of an elected 

member, the National Council should, in the opinion of the appellant, also act 

in conformity with Article 22 of the Constitution when confirming the offices of 

elected members. The decision not to confirm the office should have been 

substantiated by legal arguments; the decision should not have been taken on 

grounds that should not be taken into consideration. Due to the fact that 

allegedly neither the procedural nor the substantive prerequisites for deciding 

that the appellant's office was not confirmed were fulfilled, the decision of the 

National Council was allegedly completely arbitrary. Such decision was 

allegedly inconsistent with the highest constitutional values determined by 

Article 2 of the Constitution and it allegedly inadmissibly interfered with the 

already mentioned human rights and fundamental freedoms of the appellant. 

4. In its reply to the appeal, the National Council explained that at its 

constitutive session after the elections were held, firstly, in conformity with 

Article 49 of the NCA and the Rules of Procedure of the National Council 

(Official Gazette RS, Nos. 70/08, 73/09, and 101/10), the Mandate and 

Immunity Commission (hereinafter referred to as the MIC) was elected, in 

which each interest group of the National Council has one member, in order to 

prepare everything necessary for the confirmation of the offices of the elected 

members. During the debate at the first session of the MIC, held on 12 

December 2012, reservations were expressed with regard to the confirmation 
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of the office of Franc Kangler. The non-economic activities interest group 

adopted a written standpoint that it felt obliged to act in conformity with moral 

and ethical standards and that by drawing attention to them it raises the 

credibility of the National Council; in light of the above it assessed that the 

office of Franc Kangler is morally and ethically disputable and proposed that a 

secret vote on the confirmation of such be carried out. In addition to the 

representative of this interest group, similar reservations were also expressed 

by the representatives of the interest group of employers and the interest group 

of employees at the first session of the MIC. With regard to the above, the MIC 

decided to propose that the National Council decide on all 38 undisputed 

offices together, and separately on each of the two disputed offices, including 

that of Franc Kangler. After the undisputed offices were confirmed, the interest 

group of local interests decided to convene an extraordinary session at which it 

decided to propose that the National Council decide on the two disputed offices 

by a secret vote. It also proposed that explanations should be presented to the 

National Council with regard to why these offices are disputable. The 

representative of the State Election Commission and Head of the Legal and 

Analytical Affairs Department of the National Council informed the National 

Council that no appeal had been filed against the election of Franc Kangler. At 

the secret vote, the National Council did not confirm the office of Franc 

Kangler, because 18 members of the National Council voted for confirmation of 

his office, whereas 19 voted against.  

 

B 

 

5. By not confirming the office of an elected member,[1] the National Council 

adopted a decision that would result in a new election being held.[2] [After] a 

decision that an office is not confirmed [is adopted] the affected person can 

invoke, before the Constitutional Court and on the basis of the third paragraph 

of Article 50 of the NCA, the protection of his or her rights. What is at issue is 

the protection of the right to vote, which is intended to protect the individual 

rights of voters and also to protect the legality of the elections, all of which 

should ensure that the representative authority is legally elected. Due to the 

specificities with regard to exercising the right to vote in comparison with other 

rights, the procedures for its protection are specifically regulated.[3] Such 

procedure with regard to the confirmation of the offices of the members of the 

National Council is regulated by Articles 49 and 50 of the NCA. With regard to 

the questions that are not specifically regulated by this Act, Article 10 of the 

NCA prescribes the mutatis mutandis application of the provisions of the 
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NAEA. This entails that also in a dispute regulated by Articles 49 and 50 of the 

NCA, the principle to be applied is that only such established irregularities are 

taken into consideration with regard to elections that affected or could have 

affected the election result, which under the NAEA is applied with regard to the 

protection of the right to vote after elections have been carried out.[4] 

Therefore, also in the event an appeal is submitted to the National Council, by 

which, in conformity with the second paragraph of Article 49 of the NCA, it is 

admissible to challenge the decisions of election commissions that can affect 

the confirmation of an office, only such irregularities at the elections can be at 

issue that affected or could have affected the election result, which of course 

consequently also affect the confirmation of an office. 

6. The refusal to confirm the office of an elected member of the National 

Council in fact entails a rejection of the officially established election result. 

Such a decision can be, with regard to the NCA, only a result of the 

examination of an appeal submitted to the National Council that leads to the 

finding that during the elections such irregularities occurred that it is not 

possible to recognise the election result otherwise established. Therefore, in 

deciding on such an appeal before an office is confirmed, the National Council 

must assess whether the alleged irregularities at the elections are 

substantiated. It must assess whether they are of such nature as to affect or to 

be able to affect the legality of the election result in a constituency. The 

National Council does not have the competence to assess in a discretionary 

manner whether an office is disputable, as is determined by the second 

paragraph of Article 50 of the NCA. An office can only be disputable on the 

basis of an appeal submitted by the entitled subjects and the submitted 

evidence on the essential irregularities in the election procedure or in the 

determination of the election result. Only if the National Council establishes the 

existence of the circumstances that the NCA and the NAEA determine to be 

[grounds] for an office to be disputable can the National Council adopt an order 

by which it decides not to confirm the office of a member that was otherwise 

elected.  

7. The appellant was elected a member of the National Council, and the State 

Election Commission issued a certificate thereon. The appellant alleges that 

the challenged order of the National Council violates Articles 43 (the right to 

vote) and 44 of the Constitution (the right to participation in the management of 

public affairs). From older constitutional case law it namely follows that the right 

to vote regarding elections to the National Council is protected, due to the 

special right to vote of the members of interest groups, in the framework of the 

right determined by Article 44 of the Constitution.[5] However, in the electoral 

dispute in the framework of the elections to the National Council in 2007, the 
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Constitutional Court allowed the possibility that the right to vote with regard to 

the elections to the National Council should be protected in accordance with 

the second paragraph of Article 43 of the Constitution.[6] However, in the Order 

by which the Constitutional Court rejected the petition for the initiation of 

proceedings for the review of the constitutionality of the regulation of the 

elections of the deputies of national communities[7] the Constitutional Court 

expressly adopted the position that the principles of the general and equal right 

to vote must be respected within a group of voters that has a special right to 

vote with regard to the election of such deputies. Such position logically 

requires that the Constitutional Court also adopt a new position with regard to 

the constitutional protection of the special right to vote with regard to elections 

to the National Council. It is true that what is at issue with regard to such 

elections is a special right to vote and an indirect type of elections, which are 

established in order to ensure the election of the representatives of the 

individual interests that comprise the National Council in conformity with Article 

96 of the Constitution. However, the National Council is one of the 

constitutionally defined state authorities with competences as regards the 

legislative procedure, therefore it is clear that the protection of this right to vote 

must be based on the same principles as are otherwise envisaged by the 

Constitution with regard to the right to vote. Such entails that also its protection 

must be ensured within the framework of Article 43 of the Constitution. 

Consequently, the right to vote with regard to the election of members of the 

National Council is a right to vote ensured by the second paragraph of Article 

43 of the Constitution.[8] 

8. With regard to the information in the minutes of the meeting of the first 

session of the National Council, the National Council adopted the challenged 

order in the procedure for the confirmation of offices on the basis of the 

assessment that the office of the elected member at issue was morally and 

ethically disputable and without an appeal being filed on the basis of the 

second paragraph of Article 49 of the NCA. The regulation in force regarding 

the procedure for the confirmation of the offices of the members of the National 

Council does not envisage a dispute without an appeal being submitted to the 

National Council and it also does not state that the grounds on which the 

challenged order of the National Council was based can entail a circumstance 

that could affect the confirmation of such. Therefore, it is evident that the 

decision-making of the National Council on the confirmation of the appellant's 

office was not based on law. Such decision is arbitrary and entails a 

constitutionally inadmissible interference with the appellant's passive right to 

vote.[9] It also entails a constitutionally inadmissible interference with the active 

right to vote of the eligible voters who elected him. 
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9. With regard to the above, the appellant's appeal is well founded. By the 

challenged order, the National Council did not act in conformity with the second 

paragraph of Article 50 of the NCA. By rejecting the confirmation of the office of 

the appellant, it violated his passive right to vote determined by the second 

paragraph of Article 43 of the Constitution and the active right to vote of voters, 

which is also guaranteed by the same provision of the Constitution. 

10. In light of the above, the Constitutional Court granted the appeal and 

abrogated the Order of the first session of the National Council, dated 12 

December 2012, determining that the office of the appellant is not confirmed 

(point 1 of the operative provisions). With regard to the above, the 

Constitutional Court confirmed the office of appellant Franc Kangler (point 2 of 

the operative provisions). 

 

C 

 

11. The Constitutional Court adopted this Decision on the basis of the third 

paragraph of Article 50 of the NCA, composed of: Mag. Miroslav Mozetič, Vice 

President, and Judges Dr Mitja Deisinger, Dr Dunja Jadek Pensa, Mag. Marta 

Klampfer, Dr Etelka Korpič – Horvat, Jasna Pogačar, Dr Jadranka Sovdat, and 

Jan Zobec. Judge Dr Ernest Petrič was disqualified from deciding in the case. 

The decision was reached unanimously. Judge Sovdat submitted a concurring 

opinion.  

Mag. Miroslav Mozetič 

Vice President 

 

Endnotes: 

[1] See Report of the State Election Commission on the Election Results 

Regarding the Elections of the Members of the National Council, Official 

Gazette RS, No. 90/12. 

[2] The second paragraph of Article 8 of the NCA determines that new 

elections are also carried out if, in the event of an appeal, the National Council 

or the Constitutional Court do not confirm the office of a member of the 

National Council and the State Election Commission establishes that new 

elections must be held.  

[3] The procedure for the constitution of the National Council envisages the 

examination of and deciding on possible appeals of candidates, interest 
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organisations, or local communities against the decisions of the Voting 

Commission that can affect the confirmation of the respective offices (the 

second paragraph of Article 49 of the NCA); the affected person has the right 

to file an appeal with the Constitutional Court against the decision of the 

National Council to not confirm an office, which can abrogate the decision of 

the National Council and confirm the office or dismiss the appeal (the third 

paragraph of Article 50 of the NCA). 

[4] See Articles 106 through 109 of the NAEA. 

[5] Such standpoint followed from the fact that the members of the National 

Council are elected on the basis of a special (active and passive) right to vote, 

as determined by Article 2 of the NCA. See Order of the Constitutional Court 

No. Up-681/02, dated 24 November 2002, Official Gazette RS, No. 105/02, and 

OdlUS XI, 298, Para. 5 of the reasoning.  

[6] In Decision No. Up-3486/07, Up-3503/07, Up-3768/07, dated 17 January 

2008 (Official Gazette RS, No. 19/08, and OdlUS XVII, 23), the Constitutional 

Court stated: "From the hitherto constitutional case law, it follows that the right 

to vote with regard to elections to the National Council is protected within the 

framework of Article 44 of the Constitution. However, due to the fact that the 

allegations of the complainant are manifestly unfounded, the Constitutional 

Court did not have to adopt a position on whether the alleged violation, were it 

committed, would also entail a violation of the right to vote determined by 

Article 43 of the Constitution." (Para. 13 of the reasoning). 

[7] See Order of the Constitutional Court No. U-I-225/08, dated 15 January 

2009. 

[8] This is also stated by J. Sovdat in: L. Šturm (Ed.), Komentar Ustave 

Republike Slovenije, dopolnitev – A [Commentary on the Constitution of the 

Republic of Slovenia: Supplement to the Commentary – A], Fakulteta za 

podiplomske državne in evropske študije, Ljubljana 2011, pp. 712–713. 

[9] "The passive right to vote includes the right of an individual to compete with 

others for election under the same conditions (i.e. the right to be elected or the 

right to be a candidate at elections). It also includes the right to be elected, 

which in fact entails the right of an individual to acquire office on the basis of 

the election results. In addition to the acquired office there also arises the third 

aspect of the passive right to vote, which includes the right of an individual to 

perform office acquired in such manner." This is stated by J. Sovdat, op. cit., 

pp. 711–712.  

 


