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RITUAL SLAUGHTER IN THE CONSTITUTIONAL REGULATION OF SLOVENIA 

  
In the assessment of the three judges who are writing a concurring opinion,[1] the 
case at issue did not concern an interference with the right to freedom of religion. 
The petitioners, who are directly affected by the prohibition of the halal ritual in 
Slovene territory, will have a very hard time understanding such a position. The 
position that there is no interference overlooks the fact that there is not merely a 
question regarding the right to regularly buy such meat from Slovene 
slaughterhouses, which in the circumstances of the common European market can 
be substituted by meat prepared in such manner anywhere within the common 
market, which is then also sold in Slovenia. Much more is involved than merely the 
limitation of regular purchases from a certain territorial source. It is a general 
statutory limitation that also has the effect of prohibiting the actual ritual of religious 
slaughter. In the religious sense, this is the very nucleus from which all the rest 
follows, including the purchase of such meat, its distribution, etc. Also Ibrahim 
(Abraham in Slovene) did not go between tents to get goat meat and did not trade in 
it with its people, but took a goat entangled in the bush and made a sacrifice to God 
by slaughtering the goat instead of his son. The God of Muslims, Jews, and 
Christians is one and the same. It is Ibrahim’s God who then ordered Ibrahim, as the 
originator of the faith, to slaughter a goat instead of his son, precisely because of his 
faith, which was, as demonstrated, even greater than what is most sacred in secular 
life (i.e. his love for his son). So, if some denominations have required such a 
religious ritual for millenniums, from the very beginning of the Islamic-Jewish-
Christian faith, who can claim that the prohibition thereof throughout the territory of 
some state does not entail a limitation or an interference with such a ritual, or with the 

http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_5ftn1


 2 

right to a faith? The petitioners will simply be unable to understand that supposedly 
there is no limitation or interference, and they will be right, not those Constitutional 
Court judges who are trying to explain that the case at issue does not even concern 
an interference with or a limitation of a right. It is right that the position of the three 
judges who are writing a joint separate opinion did not become the position of the 
Constitutional Court (only the operative provisions were adopted unanimously, the 
reasoning was not). The unnatural interpretation of the Constitutional Court that the 
prohibition of a ritual that is so central to this denomination does not even entail a 
limitation of a right would unavoidably modify this religious truth and its importance 
for the denomination at issue. Naturally, in a modern democratic society an entity that 
is merely a state institution and not an institution of truth may not and even cannot do 
that. This falls within the domain of faith itself, as long as religious beliefs are at issue 
that do not cross the limits of reasonableness.[2] 
  
It is also not possible to justify in a formalistic way that [the measure] is not an 
interference with a right by arguing that the petitioners in their petition did not refer to 
the fact that also the ritual itself is limited (which would perhaps entail an interference 
with the right at issue), but only to a limitation of access to halal meat from Slovene 
slaughterhouses. In my opinion, such reinterpretation of the petition would not be 
argumentatively fair. The fact is that the petition is imbued with the meaning that the 
ritual is the nucleus of this religious obligation and that all the rest, including the 
purchase of such meat for regular consumption, is something that merely follows 
from such religious essence. In my assessment, anyone whose interpretation is 
different – arguing that in the petition it is only alleged that such purchase is limited 
and not the ritual itself as the religious essence – would not understand the religious 
content that is obvious to the petitioners and that permeates the petition. In this 
context, it must be added that the petitioners even expressly draw attention to such 
possible erroneous interpretation of their petition. On page 25 [of the petition] it is 
stated [beginning with the section heading]:  
  

“The attempt to oppose in a simplified way the arguments of the Slovene 
Muslim Community and the expected counterarguments of the public, public 
administration, and daily politics, which are not necessarily constitutional 
arguments, but demonstrate a constitutionally disputable or constitutionally 
unacceptable manner of thinking of those who oppose the ritual slaughter of 
animals without stunning 
  
1. ‘Your religious rights are not violated, as you are able to buy halal products 
in a supermarket.’ 
  
Such arguments are insulting and humiliating to the Islamic religious 
community and to Muslims in Slovenia. [...] During Kurban Bayram, the 
slaughter of animals and the distribution of thirds thereof is required, not the 
purchase of meat of suspicious origin in a supermarket.” 

  
Hence, it is more than obvious that the petition even expressly refers to the fact that, 
naturally, there is not only the argument of the limitation of the purchase of meat, but 
primarily and above all the argument of the limitation of the ritual itself as the essence 
thereof from which only then there additionally follows the argument of purchase. 
Hence, the express position of (at least) three judges[3] supporting their assessment 
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that in the case at issue there is no interference with a right, as supposedly there is 
only the question of the location of the source for the purchase [of meat] (with regard 
to which purchase in Slovenia is then possible), does not even possess the 
formalistic excuse that it is not stated in the petition that much more is at issue, 
namely the prohibition on carrying out the religious ritual itself in the territory of the 
state, which undoubtedly already limits the essence of the religious obligation.  
  
An interference with the essence of freedom of religion can only be constitutionally 
consistent when the legislature has a legitimate objective for such a limitation. The 
reasoning of the majority in Paragraph 27 of the Decision, modelled on the second 
paragraph of Article 9 of the ECHR, refers to morals as a legitimate objective of the 
limitation of freedom of religion.[4] Regardless of what I think of an objective defined in 
such a manner, it is a fact that numerous theories of righteousness, from Aristotelian 
and neo-Aristotelian teleological ethics and ethics of virtues,[5] to numerous 
sophisticated variants of utilitarianism[6] and natural law,[7] in their reasons for limiting 
actions that do not protect another human inevitably also include morals themselves 
or morals to protect other living beings – as such. The world would be radically 
different if it allowed as legitimate only those limitations of one’s liberty that 
exclusively protect the liberty of another human being. In the mentioned theories on 
righteousness for which it is impossible to claim a priori that they are unreasonable, a 
part of the legitimate limitations is also morals that exceed the rights of another 
human being. 
  
Furthermore, a limitation of liberty in order to prevent the suffering of a living being 
can also be justified by human liberty or human dignity itself. According to Kant, also 
the virtue of constraining liberty is necessary to achieve the true liberty of a human, 
and thus the full realisation of his or her dignity. Without appropriate self-limitation, 
humans erode human dignity as such. According to some neo-Kantian theories of 
righteousness,[8] the way we treat living beings is a part of those virtues and thus part 
of the full realisation of human liberty and human dignity itself.[9] Regardless of what 
we may think of such concept of righteousness, it is a fact that it is one of the 
theories regarding which it is difficult to state that it is unreasonable, even if we 
perhaps disagree with it. 
  
A similar example is the concept of “living together” (le vivre ensemble), which is 
sometimes mentioned by the ECtHR with respect to the topic we are deciding on (i.e. 
religious exceptions to neutral general prohibitions) as legitimate grounds for limiting 
freedom of religion.[10] For the “living together” of different religions (including 
atheism, agnosticism, etc.) to even be possible and sufficiently effective, each of 
such beliefs will have to yield to some degree in light of the inevitable existence of 
common generally accepted neutral rules (the values of a community, which are 
significant moral values, are only possible where there is a sufficiency of mandatory 
common rules).[11] Otherwise, living together – which includes the maximisation of the 
values of the community, which are to be shared among all and which in truth are not 
morally irrelevant (they save lives, prevent poverty, ensure security, liberty, 
democracy, etc.) – is not possible or not possible to a sufficient extent. 
  
In this respect, I do not state my opinion as regards the accuracy or degree of the 
appropriateness of these and similar theories of justice. I only note that they exist and 
that – in contrast to many theories that trample fundamental values (totalitarianisms, 
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quasi-totalitarianisms, caste systems, etc.) – they are not necessarily unreasonable, 
just like their authors, reasonable thinkers who dedicated their lives thereto, are not. 
In the same manner, the religious obligation whose limitation is the subject of our 
assessment is also not unreasonable. However, among the reasonable possibilities 
in a pluralism, there is a certain point where the legislature can pursue one from 
multiple legitimate possibilities, and in the next step it must also take care to not use 
such legitimate objective of a limitation excessively, i.e. in the case at issue, 
excessively on account of freedom of religion. Since in the case at issue there was 
no absolute prohibition on religious slaughter on one side of the scales (some 
animals can still be ritually slaughtered also in Slovenia, whereas as regards all those 
to which the prohibition applies, it is still possible to order such slaughter in a 
neighbouring state, subject to a somewhat greater effort), a significant part of the 
religious right has been preserved nonetheless. Furthermore, that part on the other 
side of the scales (of either morals, human dignity, or living together) that the 
legislature at issue deems very important and legitimate fundamental values – with 
regard to which, the Constitutional Court (irrespective of its own belief regarding 
these issues) cannot claim that the determination of these values is unreasonable 
without interfering by itself with pluralism (i.e. reasonable discord) as a constitutional 
value, which is an unavoidable and also necessary component of democratic society 
– is at the same time preserved. In pluralism, as a constitutional value, the 
fundamental right of every single individual to self-governance is embedded, which in 
a pluralistic democratic society he or she exercises either directly or, as a general 
rule, indirectly via the legislature. Once the described proportionality between the 
opposing constitutional values is ensured, the decision in favour of a certain 
regulation lies within the legislature’s margin of appreciation. It is entirely possible 
that a certain future legislature will adopt a different decision, which will entail the 
slightly greater suffering of animals and attribute slightly more weight to freedom of 
religion. However, it is precisely due to pluralism within the limits of reasonable 
discord that it is necessary, within the limits of proportionality, to leave this field open 
to discourse. May the future of open, not closed, discourse indicate the way in these 
unclear and difficult (perhaps unsolvable) dilemmas. However, such debate would be 
much more limited and hindered if within the field of pluralism the Constitutional 
Court concluded (cemented) the discourse once and for all by itself and thus to a 
significant degree de facto exempted it from the legislative and, consequently, social 
spheres. 
  

                                                                                  Dr.Dr. Klemen Jaklič 
                                                                                           Judge 

   

 
[1] And probably some others in the not entirely clarified reasoning stating the 
underlying reasons of each of the nine judges who decided on the case. This 
unclarity is an additional reason for this attempt to clarify my assessment of this 
significant aspect in the concurring opinion. 
  
[2] In my mind, I hear my dear mentor and subsequent colleague, Prof. Laurence 
Tribe, as he hammered home to us – his protégées – this same boundary between 
reasonable and unreasonable religion when I started to study constitutional law. 
Since the right to religion is specific (for many, religious belief concerns the very 
essence [of life], the essence which in the eyes of a believer is infinitely more 
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important than the world it surpasses), the standard of reasonableness in the 
religious field is, from the viewpoint of constitutional law, only exceeded when a 
certain religious belief is as phony as a three-dollar bill. Every reasonable American 
knows the saying ”as phony as a three-dollar bill”, as in the USA a one-dollar bill is 
followed by five- and twenty-dollar bills, and there is nothing in between.  
  
[3] Those who are drafting the joint concurring opinion. 
  
[4] Article 9 of the ECHR reads as follows: 
  
“Freedom of thought, conscience and religion 
  
1. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 
  
2. Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others.” 
  
[5] See, e.g., Martha Nussbaum, “Beyond Compassion and Humanity: Justice for 
Nonhuman Animals”, The Tanner Lectures on Human Values 2002, published in: C. 
Sunstein and M. Nussbaum, Animal Rights: Current Debates and New Directions, 
Oxford University Press (2005); Frontiers of Justice, Harvard University Press 
(2006). Alasdair MacIntyre, Dependent Rational Animals: Why Human Beings Need 
the Virtues, Open Court (1999), p. 109. 
  
[6] Peter Singer, “Animals and the Value of Life”, in: T. Beauchamp and T. Regan 
(Eds.) Matters of Life and Death, Temple University Press (1980); Practical Ethics, 
2nd Edition, Cambridge University Press 1979; “Reply to Martha Nussbaum, 'Justice 
for Non-Human Animals', The Tanner Lectures on Human Values, 13 November, 
2002”. 
  
[7] Gary Chartier, “Natural Law and Animal Rights”, Canadian Journal of Law and 
Jurisprudence, Volume 23, No. 1, 2010. 
  
[8] See, e.g., Christine Korsgaard, “Facing the Animal You See in the Mirror” 
(2007), Harvard Review of Philosophy, 16(1): 4–9; and, e.g., the description of her 
neo-Kantian version regarding this issue in the Stanford Encyclopedia of Philosophy 
(2017), https://plato.stanford.edu/entries/moral-animal/: “A third way of addressing 
this problem has been taken up by Korsgaard[,] who maintains that there is a big 
difference between those with normative, rational capacities and those without, but 
unlike Kant, believes both humans and non-humans are the proper objects of our 
moral concern. She argues that those without normative, rational capacities share 
certain “natural” capacities with persons, and these natural capacities are often the 
content of the moral demands that persons make on each other. She writes, ‘what 
we demand, when we demand […] recognition, is that our natural concerns – the 
objects of our natural desires and interests and affections – be accorded the status of 
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values, values that must be respected as far as possible by others. And many of 
those natural concerns – the desire to avoid pain is an obvious example – spring 
from our animal nature, not from our rational nature.’ What moral agents construct as 
valuable and normatively binding is not only our rational or autonomous capacities, 
but the needs and desires we have as living, embodied beings. Insofar as these 
needs and desires are valuable for agents, the ability to experience similar needs 
and desires in patients should also be valued.” 
  
[9] The basis for such neo-Kantian theories is offered by Kant himself, who in his 
book Lectures on Ethics, reprinted, Cambridge University Press (1997), makes it 
clear that people “have indirect duties to animals, duties that are not toward them, but 
in regard to them insofar as our treatment of them can affect our duties to persons.” 
“The Moral Status of Animals”, Stanford Encyclopedia of Philosophy 
(2017), https://plato.stanford.edu/entries/moral-animal/. Or, in Kant’s own words: “If a 
man shoots his dog because the animal is no longer capable of service, he does not 
fail in his duty to the dog, for the dog cannot judge, but his act is inhuman and 
damages in himself that humanity which it is his duty to show towards mankind. If he 
is not to stifle his human feelings, he must practice kindness towards animals, for he 
who is cruel to animals becomes hard also in his dealings with men.” Kant, Lectures 
on Ethics (1997) 212. 
  
[10] SAS v. France, Grand Chamber of the ECtHR, 1 July 2014; Belcacemi and 
Oussar v. Belgium, dated 11 July 2017, and Dakir v. Belgium, dated 11 July 2017. 
  
[11] John Rawls, Political Liberalism, Columbia University Press (1993). The central 
question of Rawl’s epochal book is how to ensure, despite the existence of a deep, 
but reasonable, discord in modern democratic society, one common legitimate 
governance by constitutional democracy, the only one sustainable in the long term 
and able to generate a sufficient amount of goods for the community, goods that are 
significant and necessary moral goods. 
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