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Concurring Opinion of Judge Dr Špelca Mežnar 
  
  
1. The question that we had to answer was: Does the Constitution allow the 
legislature to prescribe the obligatory stunning of all animals before slaughter in 
slaughterhouses without exception for (Islamic) ritual slaughter? Our unanimous 
answer is affirmative. 
  
2. Decision-making in this case forced us to learn in more detail the circumstances 
and processes prior to the slaughter of animals and during slaughter in 
slaughterhouses. Much of the information is unpleasant. Since decisions regarding 
animals are necessarily connected with our personal choices in life, I find it proper to 
state that I consume animal meat.  
  
3. I agree with the reasoning of the Decision. I will add thereto several considerations 
regarding the circumstances that were decisive for me to vote in such a way. 
  
The Well-being of Animals during Slaughter 
  
4. The notion of “well-being” (dobrobit, bien-être, bienestar, bem estar, benessere, 
Wohlergehen) refers to living beings, including animals and people. It signifies a 
degree of harmony between a living being and its environment, an ability by which an 
animal reacts to its environment. The well-being of animals is scientifically 
measurable and extends from very high to very low. If an animal is able to affect its 
mental and physical stability, its well-being is greater, and vice versa.[1] The well-
being of grazing cows in the summer on a mountain pasture is therefore greater than 
the well-being of pigs that are crowded in farms. 
  
5. Our Decision (only) refers to a specific moment in the life of animals, namely the 
end of life, by slaughter in a slaughterhouse. At that point, there are no (longer any) 
differences as regards well-being. It is actually ironic, even paradoxical, to speak of 
the well-being of animals during slaughter in a slaughterhouse. Nevertheless, it is not 
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completely senseless. If an animal has to be slaughtered, its well-being is at least a 
little higher if it suffers less during the slaughter (due to being stunned).[2]  
  
6. This and only this is the message of our Decision. The Decision does not address 
the issues regarding intensive livestock farming, the pollution of the environment, and 
the excessive consumption of meat.[3] It will not contribute at all to the diminution of 
environmental issues, which are a (negative) consequence of intensive livestock 
farming.[4] The well-being of animals in Slovenia will not be significantly greater as a 
result of our Decision. It is only a small piece in the mosaic of much bigger pieces, 
which at some point in the future will represent (more) important steps towards 
animals (and probably people as well) enjoying a good life. 
  
7. But, as already stated – every step counts, even a step as small as the absolute 
obligation that animals be stunned prior to being slaughtered. This is why I was able 
to support the Decision. 
  
The Availability of Halal Meat in Slovenia 
  
8. The fact that in the case at issue tipped the scales in favour of the benefit of 
animals was the possibility of obtaining halal meat from abroad. Muslims in Slovenia 
can buy the meat of animals that were not stunned prior to slaughter also in Slovenia. 
The import of halal meat is not prohibited.[5] However, it is prohibited that such meat 
“is produced” in Slovene slaughterhouses. Hence, Muslims are not at a disadvantage 
as regards the consumption of halal meat; their only disadvantage lies in the fact that 
halal meat from Slovene slaughterhouses is unavailable. Since the number of 
disadvantaged people (within the meaning of the principle of proportionality) is 
relatively small, I concur with the conclusion that the protection of animals prevails. 
  
9. Also from the following data I conclude that the existing regulation does not pose a 
particular problem for Muslims: during the period in which the previous regulation 
was in force, which allowed ritual slaughter without stunning, subject to prior approval 
by the Veterinary Administration, in thirteen years only one such application was filed 
(it was dismissed). It was filed by the first petitioner [in the present case], the Slovene 
Muslim Community, Ljubljana.  
  
The Case Law of the ECtHR 
  
10. The result of our Decision is in conformity with the positions of the European 
Court of Human Rights (hereinafter referred to as the ECtHR). In June 2000, the 
ECtHR assessed, from the perspective of freedom of religion (Article 9 of the ECHR), 
precisely the inability to carry out ritual slaughter.[6] The case concerned a minority 
orthodox Jewish sect whose religious rules required the so-called shechitah 
slaughter of animals.[7] Although the case is not completely identical (France allowed 
an exception for ritual slaughter, but the complainant did not obtain a permit therefor), 
the essence of the decision is the same: legal rules on ritual slaughter concern 
freedom of religion. However, an interference therewith only occurs if believers do 
not have the possibility to consume glatt meat.[8] Since the import of glatt meat from 
Belgium into France was possible and such meat was in fact available in France, 
there was no interference with freedom of religion.[9]  
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11. The Slovene Constitutional Court took a somewhat different approach towards 
the assessment than the ECtHR. The latter stopped at the realisation that due to the 
possibility to import meat, there was no interference with a right at all. Conversely, 
the majority of Slovene judges opined that the statutory prohibition of ritual slaughter 
nevertheless interferes with freedom of religion. The consequence thereof was the 
following step – the test of proportionality, which in Ljubljana led to a result that was 
the same as in Strasbourg. A decision in favour of the first (the ECtHR) or second 
(our) approach is more a matter of feeling than firm rules; the key argument (that 
access to halal meat in Slovenia or glatt meat in France is available) of both 
decisions is namely the same. 
  
12. Also a broader [comparative] review of the case law shows that the ECtHR 
recognises states a considerable margin of appreciation when they regulate the rules 
of common life in society by religiously neutral rules.[10]  
  
13. In Osmanoglu and Kocabas v. Switzerland (judgment dated 10 January 2017), a 
primary school required that a girl (prepubescent) with Muslim parents participate, 
despite their opposition, in a swimming course together with other children, including 
boys. When substantiating why the requirement of the school has priority over 
freedom of religion, the ECtHR drew attention, inter alia, to the special role of school 
in the process of social interaction, in particular when foreigners are concerned. A 
swimming course is not only about learning to swim, but above all about equally 
participating in this activity, regardless of the origin of the children or the religious or 
philosophical beliefs of their parents. 
  
14. In Kosteski v. Macedonia (judgment dated 13 April 2006), a fine was imposed on 
an employee because he was absent from work on a day that was a Muslim holiday 
without the prior approval of the employer (and without notice). The ECtHR assessed 
that the interference with freedom of religion was not disproportionate in the 
circumstances at issue. It is namely not unreasonable for an employer to impose a 
disciplinary sanction on an employee who is absent without approval and without 
justification. 
  
15 In Francesco Sessa v. Italy (judgment dated 3 April 2012), the complainant was a 
believer of the Jewish faith and an attorney. When the court adjourned a hearing in 
criminal proceedings, in which the complainant was a participant as an attorney, to 
one of two possible dates, he complained that both dates were a Jewish religious 
holiday, and as a result his participation in the hearing would render it impossible for 
him to celebrate the holiday. The ECtHR dismissed the complaint, substantiating that 
the interference was not disproportionate. Namely, the public interest in ensuring 
effective court management and a trial in a reasonable period of time namely have 
priority over the complainant’s freedom of religion. 
  
16. In the renowned case S.A.S. v. France (judgment dated 1 July 2014), the ECtHR 
assessed the prohibition on covering one’s face in public (the burqa ban) from the 
viewpoint of freedom of religion. It established that it was a proportionate 
interference, as it ensures living together (le vivre ensemble). A part of that value is 
also the possibility to interact with other people, which a covered face does not 
enable. The judgment triggered numerous reactions.[11] The ECtHR recently upheld 
such position in equivalent Belgian cases.[12] 
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Morals, Culture, and Religion 
  
17. There are plenty of cases that concern Islam (and other minority religions in 
Europe). Therefore, the discussion of whether the described case law of the ECtHR 
conceals intolerance towards Muslims is legitimate.[13] [14]  
  
18. In the Decision at issue, the well-being of animals (i.e. reducing suffering during 
slaughter) is positioned as a part of the morals of society in our cultural environment 
(Paragraphs 27 and 35 of the reasoning).[15] I fully concur with the position that also 
one’s attitude towards the environment and animals represents a part of today’s 
morals.[16]  
  
19. However, such does not entail that a non-Muslim attitude towards animals is 
moral, whereas a Muslim attitude is immoral.[17] The Decision of the Constitutional 
Court is not a (moral) judgment on the Islamic religion. Our decision speaks of the 
fact that today and here it has become unacceptable for animals to be slaughtered in 
slaughterhouses unstunned. The legislature transposed this moral obligation into a 
legal rule. How affected some religions (the Islamic and Jewish faiths) are is a 
consequence of that obligation and not a reason therefor. It is precisely this 
significant difference that convinces me that the challenged rule is in conformity with 
the Constitution. 
  
  

                                                                                          Dr Špelca Mežnar 
                                                                                                   Judge 

  
   

 
[1] Broom, M. Donald, Animal Welfare in the European Union, p. 14. Accessible at 
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/58311
4/IPOL_STU(2017)583114_EN.pdf. See also Religious slaughter of animals in the 
EU, accessible at http://www.europarl.europa.eu/RegData/bibliotheque/briefing/
2012/120375/LDM_BRI(2012)120375_REV2_EN.pdf. 
[2] In fact, also the stunning procedure is distressing for animals. For more on this 
subject, see Kirbiš, Križman, Raspor Lainšček, Veterinarsko-sanitarni nadzor klavnih 
živali in mesa [Veterinary and Sanitary Supervision of Animals for Slaughter and 
Meat], Ljubljana 2013, pp. 22 et seq. Accessible at https://www.dlib.si/
stream/URN:NBN:SI:DOC-IRWDUFIR/98b78357-75f7-4af4-bac2-
7ab3d426d0db/PDF. 
[3] It also cannot and may not, as that was not the subject of our review. 
[4] In 2016, approximately 44,400 tons of bovine meet, 29,000 tons of pig meat, 
66,000 tons of poultry meat, 1,300 tons of sheep meat, and 300 tons of goat meat 
were produced in Slovenia. Breeders of laying hens collected approximately 387 
million eggs in 2016. Breeders of dairy livestock collected approximately 634 million 
litres of cow milk in 2016. Home production of bovine meat increased by 15% in 
comparison with the year before, and the increase in live weight increased by 
approximately 7%. Also home production of pig meat was higher, namely by 10%. 
Statistical Office of the Republic of Slovenia, accessible at http://www.stat.si/s

http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftn13
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftn14
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftn15
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftn16
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftn17
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftnref1
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/583114/IPOL_STU(
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/583114/IPOL_STU(
http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2012/120375/LDM_BRI(
http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2012/120375/LDM_BRI(
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftnref2
https://www.dlib.si/stream/URN:
https://www.dlib.si/stream/URN:
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftnref3
http://odlocitve.us-rs.si/sl/odlocitev/US31391?q=U-I-140%2F14#_4ftnref4
http://www.stat.si/statweb/News/Index/6671.


 5 

tatweb/News/Index/6671.NBN:SI:DOC-IRWDUFIR/98b78357-75f7-4af4-bac2-
7ab3d426d0db/PDF. 
[5] The import of halal meat is even obligatory under EU law. 
[6] ECtHR Judgment in Cha‛are Shalom Ve Tsedek v. France, dated 27 June 2000. 
[7] So-called glatt meat is obtained thereby, which members of that faith are 
permitted to consume. For more detail, see Paras. 19 and 32 of the reasoning of the 
ECtHR judgment. 
[8] Paras. 80 through 83 of the reasoning of the ECtHR judgment. 
[9] See also K. Henrard, Duties of reasonable accommodation on grounds of religion 
in the jurisprudence of the ECHR: A tale of (baby) steps forward and missed 
opportunities, I*CON No. 4/14 (2016), p. 975. 
[10] For more detail and a critical view on the so-called “hands-off” approach of the 
ECtHR, see A. Power-Forde, Freedom of Religion and “Reasonable 
Accommodation” in the Case Law of the ECHR, Oxford Journal of Law and Religion, 
No. 5 (2016), pp. 575 et seq. See also the Overview of the ECtHR’s Case Law, 
accessible at 
https://www.echr.coe.int/Documents/Research_report_religion_ENG.pdf, Para. 15, p. 
7. 
[11] See, e.g., https://strasbourgobservers.com/2014/07/03/s-a-s-v-france-missed-
opportunity-to-do-full-justice-to-women-wearing-a-face-veil/, https://strasbourgob
servers.com/2014/07/09/s-a-s-v-france-as-a-problematic-precedent/, 
http://ohrh.law.ox.ac.uk/professor-frances-raday-comments-on-sas-v-france/, and 
Power-Forde, p. 599. 
[12] See the ECtHR Judgments in Belcacemi and Oussar v. Belgium, dated 11 July 
2017, and Dakir v. Belgium, dated 11 July 2017. 
[13] See, e.g., https://strasbourgobservers.com/2017/03/30/osmanoglu-and-kocabas-
v-switzerland-a-swiss-perspective/#more-3566. 
[14] Also the Constitutional Court did not encounter for the first time an alleged 
interference with the rights of Muslims. In 2017 (No. U-I-67/14), the Constitutional 
Court decided on the constitutionality of the statutory regulation of national holidays. 
The petitioner (a member of the Islamic faith) alleged that the law determines that 
only Christian religious holidays are national holidays, therefore the members of 
other religious communities are discriminated against and their exercise of the right 
to the free profession of faith is rendered impossible. The Constitutional Court 
dismissed this allegation and held that this is a field in which the legislature enjoys a 
wide margin of appreciation. 
[15] See also C. M. Zoethout, Ritual Slaughter and the Freedom of Religion: Some 
Reflections on a Stunning Matter, Human Rights Quarterly, No. 3/35 (2013), pp. 667, 
668, and 672. 
[16] As regards the complexity of the relationship between law and morals, see, e.g., 
G. Radbruch, Filozofija prava [The Philosophy of Law], Cankarjeva založba and 
Pravna fakulteta v Ljubljani, Ljubljana 2001.  
[17] Islam requires the protection of animals and prohibits animal cruelty. Cf. P. 
Lerner and A. Mordechai Rabello, The Prohibition of Ritual Slaughtering (Kosher 
Shechita and Halal) and Freedom of Religion of Minorities, Journal of Law and 
Religion, No. 1/22 (2006/2007), p. 5. 
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