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Concurring Opinion of Judge Dr Špelca Mežnar  

   

1. A full seven years ago, this court adopted a decision in case No. Up-1391/07 

(hereinafter referred to as Mladina I). The complainant was the same, and so was the 

constitutional issue: in a conflict between the freedom of journalistic expression and 

the reputation of a deputy of the National Assembly, should it be the former or the latter 

that prevails? The Constitutional Court gave priority to the honour and reputation of the 

deputy, but the subsequent assessment in Strasbourg demonstrated that, in doing so, 

it did not appropriately assess the importance and the scope of a journalist’s freedom 

of expression when he or she responds to the insulting positions of politicians.[1] 

Hence, the ECtHR concurred with the overruled minority (i.e. Judge Dr Ribičič, who 

submitted a dissenting opinion, Judge Mag. Krisper Kramberger, who joined him, and 

Judge Tratnik), which justly drew attention to the unconvincing substantiation of the 

majority decision. 

 

2. Although similar at first sight, the cases Mladina I and Mladina II[2] differ in their key 

elements. The journalist who labelled the deputy’s statements as falling within “the 

range of a cerebrally bankrupt person” insulted him; however, his value judgment was 

admissible in a democratic society considering the circumstances that provoked it (i.e. 

the primitive and insulting mockery of homosexuals during a parliamentary discussion 

on the draft act that was intended to regulate the position of homosexuals. In Mladina 

II, the complainant published, in the satirical section Mladinamit, one above the other, 

a photograph of the Goebbels family and a photograph of the Grims family. The Higher 

Court and the Supreme Court adopted the position that the juxtaposition of the Grims 

family with the Nazi Goebbels family is insulting towards the plaintiff. In accordance 

with the established position of the ECtHR, also insulting and provocative value 

judgments (“a cerebrally bankrupt person”[3], “a fascist”[4], “an idiot”[5]) can be 

admissible in a democratic society. Then why did the juxtaposition of the plaintiff – a 

politician – with Goebbels in Mladina II overstep the threshold of what is admissible, 

while the label “a cerebrally bankrupt person” in Mladina I did not? 

 

3. The key difference is the conduct of the politician that provoked the journalist’s 

response. The instances where the ECtHR allowed harsh and insulting comparisons 

in the name of freedom of expression concerned journalists’ responses to disputable 

positions of a politician or some other public figure (e.g. anti-Semitic statements, 

homophobic statements in the parliament, publicly addressing issues regarding the 

rights of national minorities). In the case at issue, the comparison with the Goebbels 

family was provoked by the fact that the plaintiff attended a religious ritual – a mass in 

Brezje on the occasion of the Assumption of Mary holy day, where they were seated 

in the first row.[6] In my opinion, the participation of a religious family at a religious 



ritual (a mass) cannot justify a comparison with the Goebbels family, regardless of the 

fact that the plaintiff on this occasion publicly exposed himself and his family.  

 

4. In the case at issue, the Constitutional Court did not decide on the protection of the 

honour and reputation of the Grims family but on the honour and reputation of one of 

its members – the plaintiff. However, by protecting the honour and reputation of the 

plaintiff, the Constitutional Court also indirectly protected the reputation of the family 

that the plaintiff is a member of. When (as in the case at issue) an interference with 

honour and reputation stems from the publication of a family photograph in a certain 

context (in the case at issue, next to a photograph of the Goebbels family), an 

interference with the honour and reputation of family members entails, by the nature of 

the matter, also an interference with the reputation of the family and vice versa. I 

understand the reasoning in Paragraphs 21 through 29 of the adopted decision in this 

sense. 

 

5. In the case at issue, the courts only decided on the plaintiff’s claim. Hence, in this 

case, we did not assess whether there was (also) an interference with the honour and 

reputation of the plaintiff’s wife and their children. In this respect, a question could be 

raised as to whether perhaps the plaintiff has to be willing to be subject to the disputed 

comparison of photographs, as opposed to his wife and children, who do not have to 

be willing to be subject thereto. Such a position could follow from the special position 

of the plaintiff, who as an absolute public person must be willing to be subject to 

significantly harsher value judgments than the other members of his family. I think that, 

in the case at issue, such a position is incorrect for two reasons. The first reason is of 

a formal nature: neither in proceedings before the regular courts nor in the 

constitutional complaint did the complainant challenge the plaintiff’s entitlement (active 

standing) to demand an apology for the publication of the family photographs; the 

substantive position of the courts that he has such an entitlement is also not manifestly 

erroneous and thus arbitrary (Article 22 of the Constitution). The second reason is of a 

substantive nature. By choosing a family photograph, the complainant made a 

transition from discussion ad rem (i.e. a discussion on the plaintiff’s and Goebbels’s 

methods of political propaganda) to discussion ad hominem (ad personam). It drew a 

parallel between the personality of the father and husband Branko Grims with the 

personality of the father and husband Paul Joseph Goebbels. As already stated (in 

Paragraph 3), the fact that the plaintiff and his family attended a mass cannot justify 

such (objectively insulting) comparison ad personam.  

  

6. All three courts carried out their task well. Not even the fact that the decision was 

different at the first instance can change this conclusion. Indeed, it is possible to find a 

few deficiencies in their reasons, however these deficiencies are not such as to require 

an interference by the Constitutional Court. To remand cases for new adjudication only 

because the reasoning is not ideal does not contribute, in my opinion, to strengthening 

the legal culture and respect for the judiciary.  

  



Judge 

Dr Špelca Mežnar 

   

   

 
[1] Judgment of the ECtHR in Mladina d. d. Ljubljana v. Slovenia, dated 17 April 2014. 

[2] Mladina II is my designation for the case at issue, No. Up-407/14. 

[3] Judgment of the ECtHR in Mladina d. d. Ljubljana v. Slovenia, dated 17 April 2014. 

[4] Judgment of the ECtHR in Bodrožić and Vujin v. Serbia, dated 23 June 2009. 

[5] Judgment of the ECtHR in Oberschlick v. Austria, dated 1 July 1997. 

[6] The fact that the comparison with the Goebbels family was provoked by [the Grims 

family] attending a mass, and not by the prior conduct of the plaintiff can be seen from 

the fact that the complainant chose precisely the disputed photograph from Brezje. As 

the complainant itself underlined in the proceedings before the court of first instance, 

the plaintiff in the past publicly exposed his family also in different circumstances, for 

instance at the festival of his political party and in the magazines Nova (2006) and 

Obrazi (2007). Hence, the complainant also had the possibility to choose other 

photographs to illustrate its narrative. 

 


