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19 October 2015  

  

Concurring Opinion of Judge Dr Ernest Petrič 

  

1. The present Decision of the Constitutional Court (No. U-II-1/15) concerns 

decision-making on the Order of the National Assembly Rejecting a Request to 

Call a Legislative Referendum on the Act Amending the Marriage and Family 

Relations Act (MFRA-D, EPA 257-VII), dated 26 March 2015 (Official Gazette 

RS, No. 20/15). The Constitutional Court abrogated the Order of the National 

Assembly by a majority of votes. I concur with the Decision and the arguments 

therein. However, I would like to add certain considerations that led me to support 

the decision.  

  

2. Similarly as I already stated in my Dissenting Opinion to Decision No. U-II-

3/11, dated 8 December 2011 (Official Gazette RS, No. 109/11), wherein on the 

basis of Article 21 of the Referendum and Popular Initiative Act (Official Gazette 

RS, No. 26/07 – official consolidated text – hereinafter referred to as the RPIA) 

the Constitutional Court only assessed whether a referendum should not be 

allowed because the possible rejection of the law at issue would cause 

unconstitutional consequences to arise, also the assessment at issue does not 

concern the conformity of the content of the Act Amending the Marriage and 

Family Relations Act (EPA 257-VII – hereinafter referred to as the MFRA-D) with 

the Constitution. Hence, what is at issue is not a substantive assessment of the 

conformity of the new statutory regulation of family relations with the Constitution, 

but a decision in a dispute on the admissibility of a referendum.  

  

3. It is the first decision of the Constitutional Court on the admissibility of a 

referendum based on the new constitutional regulation of referendums as 

determined by the amended Article 90 of the Constitution. This regulation differs 

in many aspects from the regulation previously in force, regarding which, insofar 

as the RPIA was concerned, in particular Article 21 thereof, I wrote extensively in 

five separate opinions (Decisions No. U-II-1/11, dated 10 March 2011, Official 

Gazette RS, No. 20/11; No. U-II-2/11, dated 14 April 2011, Official Gazette RS, 

No. 30/11; No. U-II-3/11; and No. U-II-1/12, U-II-2/12, dated 17 December 2012, 

Official Gazette RS, No. 102/12, and OdlUS XIX, 39). The crux of my position at 

the time, which does not need to be presented in more detail at this point, was 
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that the regulation of referendums in force at the time, which included the 

Constitutional Court deciding on the admissibility of a referendum on the basis of 

Article 21 of the RPIA, entailed a constitutionally disputable interference of the 

Constitutional Court with the legislative procedure, which was, I believe, 

disputable from the principle of the separation of powers (Article 3 of the 

Constitution). 

  

4. The new regulation of referendums determined by the amendment of Article 

90 of the Constitution introduced, inter alia, two modifications that are essential 

for the decision-making of the Constitutional Court in the case at issue and also 

for the future decision-making thereof on the admissibility of a referendum, 

namely that, contrary to the regulation previously in force, which did not 

determine the instances in which referendums are inadmissible, the constitution-

framers now precisely enumerated the instances in which a referendum may not 

be called in the second paragraph of Article 90 of the Constitution. In such 

instances the right to a referendum does not even exist. Furthermore, in the 

amendment the constitution-framers determined that in the referendum 

procedure, which is a part of the legislative procedure in the broader sense, the 

Constitutional Court has the power to decide on a dispute on the admissibility of 

a referendum, namely by mutatis mutandis application of Article 21 of the RPIA.  

  

5. The difference between the regulation previously in force and the current 

regulation is crucial. The latter eliminates the deficiencies, i.e. the constitutional 

reservations, that I expressed in the separate opinions mentioned above, as it 

establishes the constitutional basis and framework for the decision-making of the 

Constitutional Court on the admissibility of a referendum. This far-reaching 

authorisation conferred on the Constitutional Court to interfere with the legislative 

procedure and assess whether “unconstitutional consequences could arise” 

(Article 90 of the Constitution previously in force) and prohibit a referendum was 

previously conferred by law, namely by Article 21 of the RPIA, and not by the 

Constitution. The previous Article 90 of the Constitution determined that 

referendums are regulated by law, which does not mean, however, that a law 

also determines when referendums are admissible. Since the right to a 

referendum, i.e. to direct democratic decision-making, is a constitutional right, 

only the Constitution may limit it if such limitation is to be in conformity with the 

Constitution, unless the Constitution confers an express authorisation on the 

legislature for such. This is now regulated by the amendment of Article 90 of the 

Constitution. 

  

6. However, there remains an open question that is relevant for the decision-

making of the Constitutional Court in the case at issue, namely as to how far this 

power of the Constitutional Court can extend. In the mentioned separate 
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opinions, I extensively substantiated the position that the decision-making of the 

Constitutional Court on the admissibility of a referendum on the basis of Article 

21 of the RPIA by an assessment of whether “unconstitutional consequences 

would arise” as a result of the rejection of a law in a referendum, hence an 

assessment of this possibility, which, in fact, is hypothetical, and the consequent 

prohibition of a referendum, entails a constitutionally disputable interference by 

the judicial branch of power with the legislative branch, i.e. with the legislative 

procedure. However, in at least two separate opinions, when substantiating the 

need for a review of the constitutionality of Article 21 of the RPIA, i.e. on the 

admissibility of an interference by the Constitutional Court with the referendum 

procedure or legislative procedure, I wrote that I can prima facie concur with the 

opinion that when what is at issue is the prohibition of a referendum on a law that 

eliminates an unconstitutionality that has already been established, the “intrusion” 

of the Constitutional Court into the legislative sphere by deciding on [the 

admissibility of] a referendum is not constitutionally questionable.  

  

7. I am referring to this part (i.e. Paragraph 12 of my Dissenting Opinion to 

Decision No. U-II-2/11) of the separate opinion I wrote four years ago because it 

matches nearly word for word the diction of the fourth indent of the second 

paragraph of the amended Article 90 of the Constitution, and certainly matches 

the underlying logic thereof. It is precisely this fourth indent of the second 

paragraph of Article 90 of the Constitution that is crucial for the assessment at 

issue. In the fourth indent of the second paragraph of Article 90 of the 

Constitution, the constitution-framers expressly gave the National Assembly the 

power to prohibit referendums “on laws eliminating an unconstitutionality in the 

field of human rights and fundamental freedoms or any other unconstitutionality.” 

It is interesting to compare my constitutional remarks as regards the regulation 

previously in force with the approach of the legislature regarding the amendment 

of Article 90 of the Constitution. This time, in exhaustively enumerated instances, 

the constitution-framers nullified the right to a referendum, which falls within their 

competence. They also exempted laws “eliminating an unconstitutionality in the 

field of human rights and fundamental freedoms or any other unconstitutionality” 

from decision-making in a referendum. Thus, “eliminating” [is the focus]. 

  

8. Under the regulation currently in force, which is a transitional regulation in 

force until the RPIA is harmonised with the new constitutional regulation 

contained in Article 90 of the Constitution, in accordance with the second 

paragraph of Section II of the Constitutional Act Amending Articles 90, 97, and 99 

of the Constitution of the Republic of Slovenia (Official Gazette RS, No. 47/13 – 

UZ90, 97, 99), Article 21 of the RPIA applies mutatis mutandis, such that the 

Constitutional Court decides on any dispute between the proposer of a 

referendum and the National Assembly if the latter rejects a request to call a 
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legislative referendum. By harmonising [the RPIA], which is already past due, the 

National Assembly has the option to define with even more precision the role of 

the Constitutional Court in disputes on the admissibility of a referendum. The 

Constitutional Court, however, is sine dubio the one and only institution that 

decides on such disputes. In the case at issue, such also applies to the Order of 

the National Assembly Rejecting a Request to Call a Legislative Referendum on 

the MFRA-D, dated 26 March 2015.  

  

9. By the challenged Order, the National Assembly rejected a request to call a 

referendum regarding the MFRA-D, as in its view this is a law eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms. For 

such reason, the Constitutional Court had to assess whether the MFRA-D is a 

law by which the legislature eliminated an unconstitutionality in the field of human 

rights and fundamental freedoms, and hence concerns the legal situation 

determined by the fourth indent of the second paragraph of Article 90 of the 

Constitution, regarding which a referendum is inadmissible. 

  

10. I concur with the majority position in the Decision that the literal interpretation 

is the central basis for the interpretation of the fourth indent of the second 

paragraph of Article 90 of the Constitution or for the interpretation of the phrase 

“elimination of an unconstitutionality.” It is only possible to [intentionally] eliminate 

something whose existence is known to the subject eliminating it. Since it is a 

logical imperative that eliminating an unconstitutionality presupposes that such an 

unconstitutionality has already been established beforehand, it had to be 

established, by means of a systemic interpretation, which subject can establish 

such an unconstitutionality. The answer to this dilemma lies in the principle of the 

separation of powers, in accordance with which it is the Constitutional Court that, 

on the basis of the first paragraph of Article 160 of the Constitution, has the 

power to assess the conformity of regulations with the Constitution. The power to 

establish unconstitutionalities with finality and in an authoritative manner is only 

conferred on the Constitutional Court. 

  

11. A narrow understanding of the fourth indent of the second paragraph of 

Article 90 of the Constitution is also in conformity with the principle of popular 

sovereignty determined by the first sentence of the second paragraph of Article 3 

of the Constitution, in accordance with which in Slovenia power is vested in the 

people, who can also exercise it directly. Referendums in which people decide 

directly by voting whether a certain law should enter into force or not are the most 

important form of the direct exercise of power. Hence, the right to request the 

calling of a legislative referendum determined by the first paragraph of Article 90 

of the Constitution is an important constitutional right. The right to vote in a 

referendum determined by the third paragraph of Article 90 of the Constitution is 
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constitutionally protected as a human right by Article 44 of the Constitution. A 

decision to not allow the calling of a referendum deprives the people of these two 

rights; therefore the instances in which such can occur must be interpreted 

narrowly and as an exception to the general recognition of the people’s right to 

directly participate in the exercise of legislative power by voting in a referendum. 

  

12. In the procedure for drafting a law, it is true that the new constitutional 

regulation, as opposed to the previous one, envisages an interference by the 

judicial branch of power with this procedure, namely decision-making by the 

Constitutional Court in a dispute on the admissibility of a referendum. However, 

also in accordance with the new constitutional regulation, due to the principle of 

the separation of powers and the recognition of the right of the people – as the 

highest bearer of power – to also directly participate in the exercise of the 

legislative function, such an interference must be as minimal as possible. The 

interpretation of the constitutional provisions that enable the revocation of the 

right to a referendum must be narrow and restrictive.  

  

13. As I stated in the above-mentioned separate opinions, decision-making by 

the Constitutional Court on the admissibility of a referendum entails an 

interference with the legislative procedure and thus with the legislative function, 

which in accordance with the Constitution is exercised by the National Assembly 

and the people in a referendum. Although now this power is determined by a 

constitutional act, it still entails an interference with the legislative procedure, 

even under the new constitutional regulation. 

  

14. Due to the mentioned reasons, which I have already stated in the cited 

separate opinions and which are also relevant under the circumstances of the 

new constitutional regulation of referendums, I concur with the majority position 

of the Constitutional Court that the wording of the fourth indent of the second 

paragraph of Article 90 of the Constitution must be understood restrictively, such 

that a referendum may not be called only with regard to laws eliminating an 

unconstitutionality that the Constitutional Court has previously established by a 

decision, or in cases involving a violation of a right determined by the Convention 

for the Protection of Human Rights and Fundamental Freedoms (Official Gazette 

RS, No. 33/94, MP, No. 7/94) established by the European Court of Human 

Rights.  

  

15. I would like to add a few considerations to the above-mentioned reasons, 

without any intention to interfere with the substantive discussion regarding 

marriage. In accordance with the new regulation of referendums determined by 

Article 90 of the Constitution, the possibility of the people to decide directly in a 

referendum in the legislative procedure is significantly limited and narrowed 
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compared to the previous regulation. Relatively strict, demanding conditions are 

determined; in addition to the express prohibition of a referendum in the first 

through third indents of the second paragraph of Article 90 of the Constitution, it 

is, inter alia, also determined that referendums on laws eliminating an 

unconstitutionality are inadmissible. 

  

16. The case at issue concerns the MFRA-D, which in three articles essentially 

determines that marriage is “a partnership of two persons” and no longer “a 

partnership of a man and a woman.” In fact, the legislature claims that by this 

change it indirectly eliminates discrimination between heterosexual and 

homosexual couples in various fields of life; however, this is something that it 

could have done directly. In particular, it should have eliminated those 

unconstitutionalities that the Constitutional Court has already established. 

  

17. Marriage, namely a partnership between a man and a woman based on law 

such as has been known for centuries in Europe, is naturally not unconstitutional; 

this is also what the legislature itself stated in the procedure for adopting the 

MFRA-D. Hence, by modifying marriage, the MFRA-D does not eliminate an 

unconstitutionality but extends “marriage” from “a partnership of a man and a 

woman” to “a partnership of two persons.” This is certainly a reflection of modern 

social trends in this part of the world and is understandably not unconstitutional. 

  

18. Sine dubio, it can be claimed that also marriage as a partnership of two 

(homosexual) persons in our constitutional democracy, which is a part of the 

modern and democratic world based on respect for human dignity and the 

prohibition of any discrimination, including sexual orientation, cannot be 

unconstitutional. The legislature was entitled to enact such a regulation and this 

is what it did by means of the MFRA-D. I will refrain from considerations 

regarding the reasonableness and appropriateness of such a decision. This falls 

within the legislature’s discretion. 

  

19. In light of the above, neither the hitherto regulation of marriage as a 

heterosexual partnership nor the new regulation, which also regulates 

homosexual marriage, are unconstitutional. Hence, strictu sensu, this is not a 

constitutional issue, but the legislative regulation of marriage that is in line with 

social trends and the needs of modern life. It is the people who decide, either 

through their representatives in the National Assembly or directly in a referendum 

under the conditions determined by the Constitution, what kind of partnerships 

regulated by law shall exist. From the viewpoint of the Constitution, this is simply 

indisputable! 
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20. By adopting the Order Rejecting a Request to Call a Legislative Referendum 

on the MFRA-D, and claiming that the MFRA-D eliminates an unconstitutionality, 

the National Assembly raised the issue of the relationship between marriage as a 

partnership of a “man and a woman” and marriage as a partnership of “two 

persons” to the level of constitutional assessment, although even the National 

Assembly itself does not claim that the hitherto regulation of marriage is 

unconstitutional, and at the same time it would be absurd to claim that the 

regulation introduced by the MFRA-D, i.e. the marriage of “two persons”, is 

unconstitutional.  

  

21. Thus, the question is raised as to whether in the case at issue, which does 

not even concern a constitutional issue, it is actually justified to prohibit a 

referendum on the basis of the fourth indent of the second paragraph of Article 

90 of the Constitution, which expressly limits the right to a referendum only as 

regards laws “eliminating an unconstitutionality.” Had the Constitutional Court 

upheld the Order of the National Assembly adopted on the basis of the fourth 

indent of the second paragraph of Article 90 of the Constitution, it would have 

actually communicated that the hitherto regulation of marriage was 

unconstitutional. 

  

22. I definitely concur with the position that in a constitutional democracy, such as 

the Republic of Slovenia, all authorities, in particular the National Assembly, are 

obliged to operate within the framework of the Constitution and to ensure that 

within their powers they adopt regulations that are in conformity with the 

Constitution. Within this framework there also falls the duty of the legislature to 

follow the development of constitutional values and human rights in modern 

society, to broaden the circle of human rights, and to narrow the possibility of any 

kind of discrimination. In this sense, I support the intention of the National 

Assembly to adapt the legislation regarding marriage and family relations to the 

current needs and so as to ensure respect for everyone’s equality and human 

dignity. I support these efforts. However, as this does not concern the elimination 

of an unconstitutionality, I do not see constitutional reasons for excluding a 

referendum, i.e. the directly expressed will of the people as regards these efforts. 

  

23. Stemming from the current constitutional regulation de lege lata, as was 

introduced in particular by the amended Article 90 of the Constitution, namely the 

prohibition of a referendum in relation to the “elimination of an 

unconstitutionality,” and Article 160 of the Constitution stating that the 

Constitutional Court has the power to decide erga omnes and with finality on 

“consistency with the Constitution,” and because the people also have the right to 

decide directly in a referendum, which can only be limited by the Constitution and 

in a precise (lex certa) and restrictive manner, as a limitation of this right is 



 

8 

merely an exception, I have to concur with the proposed decision of the majority 

of Constitutional Court judges to abrogate the challenged Order of the National 

Assembly. 

  

24. Since in Slovenia decisions of the Constitutional Court are often subject to lay 

assessments, commentaries, and disqualifications in the media and the public, 

without the authors thereof having even read the reasoning delivered by the 

Court, yet alone the separate opinions of the judges, let me summarise in lay 

terms what I have stated in my separate opinion: 

  

a) In the case at issue, the Constitutional Court did not adopt a position as to the 

constitutionality of the marriage of “two persons”. 

  

b) The Constitutional Court only decided on whether to uphold the prohibition of a 

referendum, i.e. a prohibition on the people expressing their will directly in the 

case at hand. 

  

c) The hitherto regulation of marriage as a partnership of a man and a woman is 

not unconstitutional. 

 

d) The new regulation, which would deem a partnership of “two persons” to be a 

marriage is also not unconstitutional. 

  

e) Since the new regulation of marriage does not eliminate an unconstitutionality, 

it is impossible, in accordance with the constitutional regulation in force, to 

exclude direct voting by voters from the legislative procedure if they collect the 

number of signatures required by the Constitution for the calling of a referendum.  

  

  

                                                                                                          Dr Ernest 

Petrič 

                                                                                                                  Judge 

 
 


