
 

 

 

U-II-1/15 

19 October 2015 

  

Concurring Opinion of Judge Mag. Marta Klampfer 

  

1. I voted in favour of the Decision of the Constitutional Court because I concur 

with the reasons substantiating the assessment of the Constitutional Court in the 

present case. The Constitutional Court abrogated the Order of the National 

Assembly Rejecting a Request to Call a Legislative Referendum on the Act 

Amending the Marriage and Family Relations (EPA 257-VII, hereinafter referred 

to as the MFRA-D), dated 26 March 2015 (Official Gazette RS, No. 20/15), 

because, contrary to the National Assembly, it interpreted the fourth indent of the 

second paragraph of Article 90 of the Constitution narrowly and adopted a 

position in accordance with which this indent only refers to laws eliminating 

unconstitutionalities that have already been established by the 

Constitutional Court or the European Court of Human Rights (hereinafter 

referred to as the ECtHR).  

  

2. In the case at issue, the Constitutional Court first had to assess whether the 

MFRA-D is a law by which the legislature eliminated an unconstitutionality in the 

field of human rights and fundamental freedoms, i.e. whether it entails a legal 

situation referred to in the fourth indent of the second paragraph of Article 90 of 

the Constitution, with regard to which a referendum is inadmissible. In its 

assessment, the Constitutional Court did not substantively address the 

elimination of systemic discrimination against same-sex couples.  

  

3. The principal message of the Decision is that a referendum may not be 

called only with regard to laws eliminating an unconstitutionality that the 

Constitutional Court has already established beforehand by its decisions 

and with regard to laws eliminating a violation of a human right that has 

been established by a judgment of the ECtHR. I concur with the mentioned 

decision, as it eliminates the possibility of different interpretations regarding the 

somewhat unclear or porous provision of the fourth indent of the second 

paragraph of Article 90 of the Constitution. Furthermore, an extensive 

interpretation of this provision would completely nullify the right to a referendum, 
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which in the Slovene Constitution and constitutional case law is defined as a 

human right. In practice, this would mean that referendums would no longer exist. 

  

4. I concur with such position in particular in order for a clear message to be 

conveyed already at the beginning of [the application of] the new regulation of 

referendums, so that there will not be any such dilemmas as the Constitutional 

Court was faced with in the past. Below, I would like to touch upon some of the 

dilemmas I have encountered during my term of office (eight referendum 

petitions, this one is the ninth, but the first following the adoption of the new 

constitutional regulation) with regard to virtually every instance of decision-

making as to whether to allow a referendum. These are also the reasons why I 

voted for a clear determination of when the Constitutional Court will allow a 

referendum in conformity with the fourth indent of the second paragraph of Article 

90 of the Constitution. I am positive that there will be no more dilemmas such as 

those the Constitutional Court encountered in the past when interpreting Article 

21 of the Referendum and Popular Initiative Act (Official Gazette RS, No. 26/07 – 

official consolidated text – hereinafter referred to as the RPIA). 

  

5. The RPIA (Official Gazette RS, No. 15/94), which was adopted in 1994, 

expressly determined when a legislative referendum may not be called. Article 10 

thereof determined three groups of laws regarding which it was not admissible to 

call a legislative referendum. Such referendum was not admissible as regards 

laws adopted in an expedited procedure, when such was required due to 

the extraordinary needs of the state, reasons concerning the defence of the 

state, or natural disasters (the first indent of Article 10 of the RPIA); laws on 

which the implementation of the adopted budget of the state directly 

depended (the second indent of Article 10 of the RPIA); and laws that were 

adopted in order to implement ratified treaties (the third indent of Article 10 of 

the RPIA). Furthermore, the first paragraph of Article 16 of that Act determined 

that the Constitutional Court had the power to assess, at the request of the 

National Assembly, whether the content of the request to call a referendum was 

inconsistent with the Constitution. By Decision No. U-I-47/94, dated 19 January 

1995 (Official Gazette RS, No. 13/95, and OdlUS IV, 4), the Constitutional Court 

abrogated that Article and established the unconstitutionality of Article 15 of the 

RPIA because it did not ensure appropriate judicial protection against a decision 

of the National Assembly to not call a referendum. In the reasoning, the 

Constitutional Court stated: “Since Article 90 entails the constitutional 

implementation of the constitutional right to direct decision-making by citizens 

determined by Article 44 of the Constitution, and also because the right of 40,000 

voters to request the holding of a referendum included therein can be deemed to 

be a ‘human right’, which is subject to the legal regime determined by Article 15 
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of the Constitution, the provisions of the second and third paragraphs of Article 

15 of the Constitution also apply to the possible statutory interferences with the 

provisions thereof (insofar as they relate to this constitutional right).” On such 

basis, it decided that the statutory exclusion of certain legislative referendums is 

a measure that is not necessary. Namely, the same objective can be achieved by 

applying a measure entailing a milder interference with the constitutional right 

referred to in Articles 44 and 90 of the Constitution, namely by applying the 

mechanism envisaged in Article 16 of the RPIA. The Constitutional Court 

considered that a milder measure could be that in every concrete case the 

Constitutional Court would assess “whether really, due to the postponement of 

the entry into force of that law or it not entering into force as a result of the 

referendum, such important constitutional rights would be affected that, because 

of it – after balancing the affected constitutional values – it would be admissible 

to interfere with the constitutional right to referendum decision-making.” Hence, 

the Constitutional Court decided that the right to referendum decision-making – 

i.e. the right to vote in a referendum required by the entitled proposers referred to 

in the second paragraph of Article 90 of the Constitution – is a human right, 

which the Constitutional Court has taken into account in its numerous 

subsequent decisions.[1] 

  

6. As a result of Decision of the Constitutional Court No. U-l-47/94, the RPIA 

(Official Gazette RS, No. 139/06) was amended, and in Article 21 conferred on 

the Constitutional Court the power to decide whether the postponement of the 

entry into force of a law or the rejection thereof would cause unconstitutional 

consequences. In numerous cases, during the assessment on the basis of the 

power granted by Article 21 of the RPIA, the Constitutional Court addressed the 

issue of the constitutional admissibility of legislative referendums. The judges 

expressed the position that the Constitutional Court’s decision-making based on 

Article 21 of the RPIA entails a constitutionally questionable interference with the 

legislative procedure, which could be disputable from the viewpoint of the 

principle of the separation of powers (the second sentence of the second 

paragraph of Article 3 of the Constitution).[2] In fact, such regulation did not 

determine instances in which referendums would be inadmissible, but 

nevertheless allowed very different interpretations. Even if the conditions 

determined by the second paragraph of Article 90 of the Constitution were 

fulfilled, on the basis of the first paragraph of Article 21 of the RPIA, a 

referendum was not carried out if the Constitutional Court established that due to 

the suspension of the entry into force of the law or due to its rejection in a 

referendum unconstitutional consequences would have arisen. On the basis of 

this provision, which entails a limitation of people’s democracy by constitutional 

democracy, the Constitutional Court assessed, at the request of the National 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_5ftn1
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_5ftn2
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Assembly, whether unconstitutional consequences could arise as a result of the 

postponement of the entry into force of a law or its rejection in a referendum that 

would justify a limitation of the constitutional right to referendum decision-making. 

Hence, the RPIA allowed the Constitutional Court to assess the possibility of any 

unconstitutionality arising, even such that the Constitutional Court had not yet 

established beforehand, thus allowing it to balance the right to a referendum and 

the weight of the possible unconstitutional consequences of a referendum. By 

Decision No. U-II-2/09, dated 9 November 2009 (Official Gazette RS, No. 91/09, 

and OdlUS XVIII, 50), the Constitutional Court interpreted the wording of the first 

paragraph of Article 21 of the RPIA in such a manner that embedded therein is 

the balancing between the right to a referendum, which is protected as a human 

right, and the constitutional values that reflect the purpose of the statutory 

provision at issue.[3] In the constitutional case law, the most problematic issue 

was the legal standard of “unconstitutional consequences”. Also when deciding 

on a referendum as regards the Family Code (Decision No. U-II-3/11), the 

Constitutional Court adopted a position as regards the term ‘unconstitutional 

consequences’. In that decision, it expressly stated that unconstitutional 

consequences are an indefinite legal term that the Constitutional Court gives 

substance to by positions adopted in proceedings for assessing the constitutional 

admissibility of the legislative referendum. In his concurring opinion to Decision 

U-II-1/11, Constitutional Court Judge Jan Zobec drew attention to the normative 

concretisation of the legal standard “unconstitutional consequences”, which in his 

opinion is of “key importance for the orientation of work, considering, researching, 

and, finally, assessing whether to grant the request of the National Assembly to 

‘prohibit’ the referendum or not.” This becomes a problem especially when the 

possibility that unconstitutional consequences would arise is not so obvious. In 

his opinion, in such cases in particular, the openly defined standard of 

“unconstitutional consequences” must be interpreted narrowly – in favour of the 

constitutional value of referendums. The substantive openness of this term 

enables such, while a constitutionally consistent, teleological, and systematic 

interpretation even require such.[4] Although the interpretation of the term 

‘unconstitutional consequences’ and the criteria for the assessment thereof is still 

being developed, the Constitutional Court has already formulated certain 

assessment criteria in this respect. The criteria established thus far in the 

interpretation of the term ‘unconstitutional consequences’ are notably evident 

from Decisions No. U-II-2/09, No. U-II-1/10, and No. U-II-1/11. Acting on the 

basis of the first paragraph of Article 21 of the RPIA, the Constitutional Court 

adopted the position that “it cannot address the assessment of the 

constitutionality of the entirety of the established statutory regulation in force” 

precisely in the Decision regarding the referendum on the Family Code. 

Therefore, in a request for the Constitutional Court to assess the admissibility of 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_5ftn3
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_5ftn4
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a referendum, the National Assembly must clearly and precisely state which 

provisions of the law in force are [allegedly] unconstitutional and on what 

constitutional grounds. The National Assembly has the same duty to substantiate 

its request with respect to allegations that the adopted law “eliminates existing 

unconstitutionalities in a constitutionally consistent manner.” The Constitutional 

Court in particular emphasised that the above-stated is even truer as regards 

laws that comprehensively regulate a certain broader field (i.e. systemic laws). 

Hence, the power of the Constitutional Court conferred thereon by Article 21 of 

the RPIA must be understood in the sense that the Constitutional Court can 

establish whether unconstitutional consequences have arisen due to the rejection 

of a law in a referendum if the allegations of the National Assembly demonstrate 

a manifest existing unconstitutionality due to which the immediate elimination 

thereof is necessary in order to safeguard constitutional values that are so 

important that they have to be given priority over the constitutional right of voters 

to decide on the law at issue in a referendum.[5]  

  

7. The constitution-framers were also well aware of all the above-mentioned and 

described dilemmas and issues that the Constitutional Court has faced as 

regards decision-making in a referendum, namely with regard to the interpretation 

of Article 21 of the RPIA, in particular as regards the term “unconstitutional 

consequences”. In accordance with the principles of a state governed by the rule 

of law, in order to ensure prior clarity as to which referendums are admissible and 

which are not, in contrast to the regulation previously in force, the constitution-

framers expressly, clearly, and precisely stated the instances in which a 

referendum may not be called in the second paragraph of Article 90 of the 

Constitution. Hence, following the amendment of the Constitution in 2013, a 

referendum may not be called: 

– on laws on urgent measures to ensure the defence of the state, security, or the 

elimination of the consequences of natural disasters; 

– on laws on taxes, customs duties, and other compulsory charges, and on the 

law adopted for the implementation of the state budget; 

– on laws on the ratification of treaties; 

– on laws eliminating an unconstitutionality in the field of human rights and 

fundamental freedoms or any other unconstitutionality. 

  

8. The first three indents are entirely clear and do not allow for the possibility of 

different legal interpretations, which unfortunately does not apply to the fourth 

indent. Also the constitution-framers were aware of that. Therefore, they 

attempted to clearly communicate which laws are those that eliminate an 

unconstitutionality in the field of human rights regarding which a referendum may 

not be called. In my assessment, they unfortunately failed to do so. Although they 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_5ftn5
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did not follow the proposal of the Expert Group of the Constitutional Commission, 

which proposed the diction “eliminating an established unconstitutionality,” and 

excluded the word “established”, they failed to clearly define what kind of 

unconstitutionality a law eliminates. Therefore, I completely concur with what the 

Constitutional Court stated, namely that excluding the word “established” from the 

text does not in and of itself mean that a referendum is also inadmissible when 

the legislature is eliminating an unconstitutionality it has established itself. 

Namely, if the adjective “established” had remained in the text, it would have still 

remained unclear which authority is called upon to establish unconstitutionalities 

(e.g. the National Assembly, the proposer of the law, legal professionals, advisory 

departments, separate opinions of Constitutional Court judges, etc.). Yet, Article 

160 of the Constitution provides a clear answer; it is the Constitutional Court that 

has the power to establish unconstitutionalities with erga omnes effect. However, 

when rights contained in the ECHR are concerned, it is the ECtHR (Paragraph 50 

of the reasoning of the Decision). 

  

9. In view of the described muddle as regards the interpretation of Article 21 of 

the RPIA, amending the Constitution was a welcome solution [intended] to clearly 

define the grounds that exclude a legislative referendum. Unfortunately, also this 

regulation required that the Constitutional Court intervene, which clearly and 

precisely adopted the position that a referendum may not be called only as 

regards laws eliminating an unconstitutionality that has been established 

by the Constitutional Court or the ECtHR. This is the entirety of what the 

Constitutional Court decided on in the case at issue. I completely concur with the 

narrow interpretation of the fourth indent of the second paragraph of Article 90 of 

the Constitution, as otherwise the referendum would no longer exist in the 

Slovene legal regulation. Furthermore, in my view, the MFRA-D, whose 

subject is a new definition of marriage, is not a law that concerns the legal 

situation referred to in the fourth indent of the second paragraph of Article 

90 of the Constitution. 

  

10. In the case at issue, the Constitutional Court only decided on whether to 

allow a referendum or not. It did not substantively assess the MFRA-D, which 

directly changes the definition of marriage contained in Article 3 of the MFRA. 

Irrespective of the above, however, it seems just and fair to me that the people 

express their position on whether the traditional notion of a family should 

be preserved in the family law legislation and that they do so in a 

referendum. The law in question regulates the field of family law, and hence 

touches upon questions that affect the fundamental interpersonal 

relationships that concern virtually every individual. It is certain that the 

fundamental and deeply-rooted institutes of family law cannot be amended so 
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“easily” as was done by the amendment of the Marriage and Family Relations 

Act, which has been in force since 1976 and regarding which the Constitutional 

Court has never established that the definition of marriage in force and the 

conditions for entering into one are unconstitutional. 

  

  

                                                                                       Mag. Marta Klampfer 

                                                                                                 Judge 

  

 

[1] See Decisions No. U-I-47/94 and No. U-II-1/10, dated 10 June 2010 (Official 

Gazette RS, No. 50/10, and OdlUS XIX, 11). 

[2] Dissenting Opinion of Judge Dr Ernest Petrič to Decisions of the 

Constitutional Court No. U-II-3/11, dated 8 December 2011, Official Gazette RS, 

No. 109/11 (Family Code), No. U-II-1/11, dated 10 March 2011, Official Gazette 

RS, No. 20/11 (retirement legislation), and No. U-II-2/11, dated 14 April 2011, 

Official Gazette RS, No. 30/11 (archival material). 

[3] Para. 19 of the reasoning of Decision of the Constitutional Court No. U-II-2/09. 

[4] Paras. 1 and 4 of the reasoning of the Concurring Opinion of Judge Jan 

Zobec to Decision of the Constitutional Court No. U-II-1/11. 

[5] Paras. 16 and 17 of the reasoning of Decision of the Constitutional Court No. 

U-II-3/11. 
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