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     Concurring Opinion of Judge Mag. Miroslav Mozetič 

   

1. I voted for the adoption of Decision No. U-II-1/15, dated 28 September 2015. I 

accept the arguments from the Decision, although I am of the opinion that the 

Constitutional Court could have interpreted the fourth indent of the second 

paragraph of Article 90 of the Constitution more broadly. However, even taking 

into account the broader interpretation, my considerations lead to the same 

conclusion, namely that, in the case at issue, the referendum (on the concrete 

law at issue) is admissible. Therefore, I would like to provide additional reasons 

for the way I voted. 

  

2. First of all, let me stress that I absolutely do not concur with the position – 

which regularly appears in the public – that the majority cannot (i.e. must not) 

decide on the rights (and duties) of minorities. Understandably, it is the majority 

that decides, for who else should? The rights and duties of citizens and other 

persons are determined by the National Assembly and by law (Article 87 of the 

Constitution). The National Assembly adopts laws by a majority of votes cast by 

those deputies present, except where a different type of majority is determined by 

the Constitution or by law (Article 86 of the Constitution). The above mentioned 

also applies to laws that regulate the manner of exercising human rights, and 

also to laws that limit (interfere with) human rights. Hence, the legislative 

procedure and the inclusion of the public therein are extremely important, 

especially when the regulation of sensitive social relationships is at stake. 

Therefore, in such cases, a legislative procedure that excludes the public and 

prevents public discussion is inadmissible and I am convinced that it is also 

constitutionally disputable. For such reason, it is right that the Slovene 

Constitution gives the people the opportunity to decide on laws and thus also to 

supervise the legislature. In view of the regulation in force, a referendum entails 

in particular the exercise of supervision over the legislature by voters. By holding 

a referendum, voters prevent the legislature from adopting laws unacceptable to 

them.    

  

3. But perhaps the above-mentioned position regarding the decision-making of 

the majority as regards minorities should be understood as if it only applies to 
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decision-making in a referendum. Another argument exists, namely that the 

people are unable to decide on all questions regulated by law, that they are easy 

to manipulate, to deceive, that they are reactionary, do not want change, etc. I 

reject such positions because are they not then also unable to vote (the voters 

are the people); should it thus be prescribed that the only people who may vote 

(also in referendums) are those who are “smart, progressive, and who do not let 

themselves be manipulated,” but certainly not “reactionaries or Catholics”? 

Fortunately, this is not so. It is admissible to call a referendum as regards any 

adopted law, including those that regulate human rights and fundamental 

freedoms, except those regulating the content determined by the second 

paragraph of Article 90 of the Constitution. And understandably, also in a 

referendum it is the majority that decides – considering the constitutional 

provision, a pretty significant majority. A law is rejected in a referendum if a 

majority of voters who have cast valid votes vote against the law, provided at 

least one fifth of all qualified voters have voted against the law (the fourth 

paragraph of Article 90 of the Constitution).  

  

4. What is important and binding on both the National Assembly and the people 

(voters), who by voting in a referendum on a concrete law assume the role of the 

legislator, is that both of them are bound by the Constitution and that both must 

adopt laws that are in conformity with the Constitution.   

  

5. Therefore, it is completely undisputable that also voters in a referendum can 

also decide on laws regulating human rights and fundamental freedoms, with the 

only exception being that which is determined by the fourth indent of the second 

paragraph of Article 90 of the Constitution, which reads: a referendum may not 

be called “on laws eliminating an unconstitutionality in the field of human rights 

and fundamental freedoms or any other unconstitutionality.”  

  

6. Hence, a referendum may not be called on laws eliminating 

unconstitutionalities in the field of human rights and fundamental freedoms or any 

other unconstitutionality. This means that a referendum may be called on laws 

regulating relations in the field of human rights and fundamental freedoms. 

  

7. The public also misinterprets the power of the Constitutional Court as regards 

the procedure for calling a referendum. From the Constitutional Act Amending 

Articles 90, 97, and 99 of the Constitution of the Republic of Slovenia (UZ90, 97, 

99), it clearly follows that the Constitutional Court decides on any dispute 

between the proposer of a referendum and the National Assembly if the latter 

rejects a request to call a legislative referendum. In such proceedings, the 

Constitutional Court does not decide on human rights but on the question of 

whether the National Assembly justifiably rejected the calling of the referendum. 



 

3 

  

8. The key term in such proceedings is “the elimination of an unconstitutionality.” 

When speaking of the elimination of an unconstitutionality, the next key question 

is how we know that a certain regulation is unconstitutional, or, more precisely, 

who it is that establishes such an unconstitutionality. It is undisputable that, in 

accordance with the Slovene Constitution, only the Constitutional Court has the 

power to establish unconstitutionalities. Once the Constitutional Court establishes 

a certain unconstitutionality, the National Assembly has the duty to eliminate it; in 

the event of such, it is undisputable that this entails the elimination of an 

unconstitutionality. In such a case, a referendum is as a general rule not 

admissible, as the National Assembly has the duty to implement the decision of 

the Constitutional Court, which is something that even the people cannot prevent 

by means of a referendum. In view of the above, I was able to concur with the 

position stated in the Decision that the only instance in which a referendum on a 

law is inadmissible on the basis of the fourth indent of the second paragraph of 

Article 90 of the Constitution is one in which the National Assembly eliminates an 

unconstitutionality that has been established by a decision of the Constitutional 

Court or where such a duty follows from a judgment of the ECtHR.  

  

9. The only reason for amending Article 90 of the Constitution was to determine 

the laws and statutory content regarding which a referendum is inadmissible. 

There were no such prohibitions in the regulation previously in force. If the 

Constitution does not “allow”, which equals “prohibits”, it is undisputable that 

there is no right or that the “people” waived their right to request the calling of a 

referendum and to vote in one. Therefore, one would expect from the 

constitution-framers that such prohibitions, which entail an exception from or 

waiver of the right to a referendum, would be drafted in a clear and precise 

manner, in particular because the Constitution gives the right to decide on the 

admissibility of a referendum to the National Assembly, which prior to that 

adopted the law that would be decided on in a referendum. It is true that such 

decision is subject to control by the Constitutional Court, but this draws the 

Constitutional Court, as a special judicial authority, into the legislative sphere, 

which, by the nature of the matter, is a political process. 

  

10. However, the text of the second paragraph of Article 90 of the Constitution, in 

particular the fourth indent thereof, is very open-ended and allows for different 

interpretations.  

  

11. One of the possible interpretations is the interpretation stated in the Decision, 

with which I concur. That [interpretation] limits the possibility to interfere with the 

right to decision-making in a referendum to the lowest possible degree. A 

referendum is inadmissible only in instances where the Constitutional Court has 
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already established an unconstitutionality, i.e. where the National Assembly 

implements a decision of the Constitutional Court, which it has the duty to 

implement, and operates within the limits of eliminating the established 

unconstitutionality. Such an interpretation is a narrow one, but in conformity with 

the principle that exceptions should be interpreted narrowly (i.e. so that the 

interpretation does not extend exceptions). On the other hand, however, such an 

interpretation sets in place a fairly clear delineation between an admissible and 

an inadmissible referendum, and thus also prevents frequent disputes between 

proposers of referendums and the National Assembly.   

  

12. I reflected upon it and can also accept the broader interpretation of the 

mentioned indent. Not only is a referendum inadmissible in cases where an 

unconstitutionality established by a decision of the Constitutional Court is being 

eliminated, but also where what is at issue is an unconstitutionality that has not 

been established by a decision of the Constitutional Court but it is the National 

Assembly that claims and demonstrates that the purpose of the adopted law was 

to eliminate certain concrete unconstitutionalities.  

  

13. However, I believe that one has to be careful as regards this broader 

interpretation. In fact, there is a risk that it can nullify the right to a referendum as 

regards such laws as are referred to in the fourth indent of the second paragraph 

of Article 90 of the Constitution. Namely, it can lead to the conclusion that a 

referendum regarding a law that in any manner regulates issues (relations) 

concerning human rights and fundamental freedoms (or hints at human rights) or 

that collides with another constitutional provision is inadmissible. So broad an 

interpretation, in my opinion, is not even based on the text itself, as otherwise the 

term “regulates” should have been applied, and not “eliminates”. However, it is 

also a matter of understanding and interpretation as to what is regulation and 

what is elimination. Hence, I think that the broader interpretation raises numerous 

questions and would cause frequent discord and disputes between the proposers 

of referendums and the National Assembly. Such an interpretation is disputable 

also from the viewpoint of the function of voters’ supervision over the legislature. 

In such a manner the legislature can completely avoid supervision by voters.  

  

14. If we concede, for the purpose of the application of the fourth indent of the 

second paragraph of Article 90 of the Constitution, that it suffices that the 

National Assembly claims that it is eliminating an unconstitutionality, then it is 

also imperative to impose on the National Assembly certain limitations or 

requirements. In this respect, also the relationship between the National 

Assembly and voters must be clarified (the relationship between the legislature 

and the supervisors thereof). Firstly, if the National Assembly claims that it is 

eliminating an unconstitutionality by the adopted law, then it must substantiate 
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such claim. In the legislative file that accompanies the draft act it must be clearly 

stated that the purpose (i.e. objective) of the law is to eliminate an 

unconstitutionality, which unconstitutionality exists, the grounds justifying the 

claim of the National Assembly regarding the existence of the unconstitutionality, 

the manner of eliminating such, whether there exist different constitutional means 

to do such, the grounds for choosing the concrete manner of eliminating such 

unconstitutionality, and which provisions are to eliminate the unconstitutionality at 

issue. Hence, from the draft act it must be clearly evident that what is at issue is 

the “elimination of an unconstitutionality” within the meaning of the fourth indent 

of the second paragraph of Article 90 of the Constitution. The interference with 

the right to a referendum necessitates strict requirements that the National 

Assembly must fulfil as regards identifying the unconstitutionality and the 

substantiation thereof. If this right is excluded, also the supervision of voters over 

the National Assembly as the legislature is excluded. The exclusion of the right to 

a referendum must be based on a clearly identified unconstitutionality. The 

unconstitutionality must be clear and precise. Doubt as to conformity with the 

Constitution does not suffice. Otherwise, it is likely that this constitutional 

provision would be misused, and the right to a referendum circumvented.  

  

15. Also the manner of resolving a dispute between the proposer of a referendum 

and the National Assembly before the Constitutional Court requires such 

strictness. In this dispute, the Constitutional Court assesses whether the decision 

of the National assembly to not allow a referendum is in conformity with the 

Constitution. A short time limit is determined for decision-making; the request 

suspends the entry into force of the law, the possible referendum is a part of the 

legislative procedure, as whether the law will enter into force or not depends on 

the outcome of the referendum. I opine that in this dispute we cannot expect the 

Constitutional Court to carry out an assessment of whether the claimed 

unconstitutionality really exists or that it will carry out an assessment of the 

“challenged” regulations that the National Assembly claims are unconstitutional 

and that the National Assembly would eliminate such an unconstitutionality by the 

adopted law. This would put the Constitutional Court in an impossible position, 

especially if significant systemic amendments were at issue. Therefore, the 

Constitutional Court can only assess whether the allegations of the National 

Assembly regarding the existence of the unconstitutionalities it claims to eliminate 

are demonstrated to such a degree of probability that they do not allow serious 

doubt regarding their veracity. Otherwise, the Constitutional Court would have to 

carry out a “standard” assessment of the laws claimed to be unconstitutional. If 

we adopted the position that such strictness is unnecessary and that the mere 

doubt of the National Assembly regarding the constitutionality of the regulation 

suffices, then we would put the Constitutional Court in the position of having to 

carry out a “full” review of constitutionality. In a sense, this consideration 
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regarding the broader interpretation leads me to the conclusion that in any event 

it is the Constitutional Court that assesses whether what is at issue is indeed the 

elimination of an unconstitutionality by first establishing the existence of the 

unconstitutionality. In accordance with the narrower interpretation (adopted by the 

majority in the Decision), an unconstitutionality must be established by a decision 

of the Constitutional Court, whereas in accordance with the broader 

interpretation, the Constitutional Court establishes the existence of an 

unconstitutionality in proceedings to decide in a dispute between the proposer of 

a referendum and the National Assembly. Ultimately, also this consideration 

reinforces my conviction that the interpretation adopted in the Decision is correct. 

Perhaps certain considerations that are apparent in certain published papers are 

correct, namely that the constitution-framers wished to limit as far as possible the 

right of voters to decide, in a referendum, on adopted laws regulating an issue 

relating to human rights and fundamental freedoms (i.e. to virtually prohibit all 

such referendums), but settled for a compromise solution that was possible at the 

time, so that now it is expected that the Constitutional Court, by interpreting the 

Constitution, would achieve the objective that the constitution-framers could not. 

Also some pre-emptive attacks (even prior to the Decision being published) on 

some Constitutional Court judges point in this direction. It is not difficult to 

imagine what will happen once the Decision is published.  

  

16. In addition to strict requirements regarding substantiating the alleged 

unconstitutionalities that are allegedly subject to elimination, also the manner in 

which they are to be eliminated is important in my opinion. What I have in mind in 

this respect is the generally recognised principle of the legislature’s autonomy. It 

is the legislature that selects the manner by which [an unconstitutionality] will be 

eliminated, and, to this end, it has at its disposition several constitutionally 

consistent manners of elimination, or it can select the law by [whose amendment] 

it will realise such elimination. This autonomy of the legislature is indisputable; 

however, I believe that one needs to differentiate between the relationship 

between the National Assembly (the legislature) and the Constitutional Court, on 

the one hand, and the relationship between the National Assembly (the 

legislature) and the people, on the other. The Constitutional Court only has the 

power to assess the constitutionality of statutory solutions, but not the 

appropriateness of a regulation, the manner of regulation, or the selection of the 

law enacting the regulation. Understandably, the Constitutional Court does not 

address such questions and must not assess them. I am convinced, however, 

that such does not apply in the relationship between the National Assembly and 

the people. In this relationship, the people have the role of some sort of 

supervisor over the National Assembly, i.e. over its representatives, which they 

elected and on which they conferred a mandate to adopt laws; therefore, the 

people can interfere with the legislative process. For such reason, it is very 
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important for the National Assembly to include the public in the debate, in 

particular in the statutory regulation of sensitive social interactions. The National 

Assembly must convince the people that the statutory regulation it proposes is 

appropriate, or else it risks popular supervision in the form of a referendum. In my 

opinion, considering the regulation of Article 90 of the Constitution currently in 

force, the Constitutional Court cannot prevent such supervision.   

  

17. The proposer of the Act first established that the legislature regulates three 

types of partnerships, namely marriage, common-law marriage, and a registered 

same-sex partnership. It also established (and alleges) that the Slovene legal 

order does not confer rights on [persons in] registered same-sex partnerships 

and that it does not recognise factual [i.e. non-registered] same-sex partnerships. 

Registered same-sex partnerships are regulated by the Same-Sex Civil 

Partnership Registration Act (SSCPRA). The proposer of the Act alleges that the 

current legislation regulates same-sex partnerships in a deficient, non-

transparent, and unconstitutional manner. Although the two opposite-sex 

partnerships and the “two” same-sex “partnerships” are essentially the same in 

the sense that the partners are in a committed relationship, close to each other, 

and mutually assist and support each other, the legislation currently in force 

treats them differently, which is discriminatory. Such an unconstitutional situation 

requires a comprehensive and systemic solution. The proposer of the Act claims 

that the proposed statutory amendment (i.e. the MFRA-D) remedies [the 

unconstitutionality] in an effective and simple manner, and thus fully implements 

the constitutional principle of equality. 

  

18. The stated objectives and principles of the MFRA-D are the following: “The 

Draft Act has one single objective and principle, namely to eliminate provisions 

that determine that marriage is a partnership of two persons of opposite sex, thus 

determining sex and sexual orientation as the personal circumstances that the 

acquisition of individual rights is dependent on. Such a provision is contrary to 

Article 14 of the Constitution. The Draft Act thus introduces a new concept of 

marriage and common-law marriage, which can come into existence and 

continue to exist regardless of the sex of the two partners.” Below, two decisions 

of the Constitutional Court are stated that do not refer to the MFRA, but to the 

SSCPRA. The National Assembly adopted the proposed Act.  

  

19. Although I do not deny the need, necessity even, for the National Assembly 

to regulate a series of issues relating to stable (lasting) same-sex partnerships, I 

cannot concur with the position that in the case at issue the Constitutional Court 

should uphold the Order of the National Assembly declaring that the referendum 

is inadmissible. In fact, the Act extensively interferes with the existing (traditional) 

regulation of marriage and common-law marriage, which is not unconstitutional. 
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In only states in a generalised manner which unconstitutionalities exist and that it 

wishes to eliminate, with regard to which the allegation that the MFRA is 

unconstitutional is completely erroneous and not true. By no means did the 

National Assembly substantiate its allegations, and least of all did it state the 

reasons why it was interfering with a law that is in conformity with the 

Constitution. As I have stated above, I do not deny the need to regulate a number 

of unregulated issues in the field of same-sex partnerships. The National 

Assembly had at its disposal different options and methods to do so. It would not 

be unconstitutional for these relations to be regulated by separate regulations 

and it is not necessary for them to be regulated in a manner that is completely 

identical to the regulation of marriage in the MFRA. The choice of the method 

falls within the competence of the legislature. Whether it has chosen the right and 

appropriate method is something that does not concern the Constitutional Court. 

However, as I have stated above, in doing so, the National Assembly cannot 

deny voters the right to a referendum. Voters can oppose its choice and demand 

that they themselves decide on the matter in a referendum.  

  

20. Finally, allow me reiterate what I have stated a number of times already. It is 

imperative – and this is also required by the principle of democracy, the principle 

of the separation of powers, and the right of citizens to participate in the 

management of public affairs – that the National Assembly conduct legislative 

procedures transparently and enable the public to participate in these 

procedures, in particular when significant systemic amendments that regulate 

sensitive social relations are at issue. 

  

  

Mag. Miroslav Mozetič  

Judge 

 
 


