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Foreword  

  

1. The purpose of this separate opinion is not to attack the positions on which the 

decision is based. I concur therewith. I would only like to draw attention to some 

aspects of the applied methods of interpretation of the new regulation of 

referendums and to highlight the essential interpretative arguments that led to the 

conclusion that the challenged Order of the National Assembly to not allow a 

referendum is inconsistent with the fourth indent of the second paragraph of 

Article 90 of the Constitution. I will rely on the predominant textual theory of legal 

exegesis as developed by Aharon Barak in his fascinating monograph Purposive 

Interpretation in Law,[1] on the one hand, and Antonin Scalia together with Bryan 

A. Garner in the lucid book Reading Law.[2] Why exactly Barak and Scalia 

(together with Garner)? For three simple reasons. First, due to the contrast. 

While the first author is probably the most eminent name supporting the 

teleological interpretation who attributes weight to both the objective and 

subjective intention of the author of the normative text but gives priority to the 

objective intention at the time of interpretation,[3] the second author is the most 

prominent supporter of textual originalism and an antipurposivist who decisively 

and unwaveringly rejects any reference to the intent, or, as he states, “[m]en may 

intend what they will; but it is only the laws they enact that bind us.”[4] [5] Scalia 

and Garner named their method of interpretation “the fair reading method,” which 

brings into focus the text and a reasonable and linguistically highly qualified 

reader (interpreter) who can understand the text at the time it entered into 

force.[6] The second reason is the global recognisability and repute of both legal 

eminences [i.e. Barak and Scalia]. They are the indisputable world-class 

authorities on interpreting legal texts – for both the supporters and opponents of 

one or the other. And, thirdly, they both pertain to the judiciary – Barak is 

undoubtedly the first name among the presidents of the Supreme Court of Israel, 

while Scalia is a long-standing Supreme Court judge and the most prominent 

justice amongst the current composition of the Supreme Court of the United 

States. 
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The Semantic Starting Point 

  

2. The basic, fundamental, and in any interpretative approach, undisputable 

canon is respect for the semantic limits of the legal text.[7] If the interpretation 

entails uncovering the normative message that is “captured” by the text, then it is 

clear that this message can only move within its cage. Hence, the interpreter 

translates “human” language into “legal” language.[8] The semantic potential of 

the text, which encompasses the totality of all possible meanings that can be 

attributed to the vocabulary of the author of the text (when a constitutional or 

statutory text is at issue the vocabulary of public language is this semantic 

potential), is therefore always greater than the normative potential. The task of 

the interpreter is then only one: to choose, from amongst the different semantic 

possibilities that the text offers (Bedeutungsspielraum),[9] the one that is legally 

correct. This of course does not entail that a clear, semantically unambiguous, 

and undisputable text does not have to be interpreted. It definitely has to be 

interpreted as the realisation of the clarity, unambiguity, and indisputability can 

(only) be a consequence of interpretation.[10]  

  

3. However, the fourth indent of the second paragraph of Article 90 of the 

Constitution does not fall within this category. Let us take a look at which 

semantic possibility is offered by this constitutional provision, which reads as 

follows: “A referendum may not be called on laws eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality.”[11] It is true that at first sight and in accordance with 

linguistic logic, the interpretation is offered that the entity that established an 

unconstitutionality and the entity eliminating the established unconstitutionality 

are the same entity. Namely, if someone starts to eliminate something, the 

person must first have a clear understanding of what he or she is eliminating. 

However, this holds true for individual human beings – a person will, as a general 

rule, always know what he or she is eliminating. The situation is different, 

however, as to collective authorities and abstract legal entities such as the 

National Assembly, which is a body composed of 90 individuals. It is clear how 

the National Assembly forms its (legislative) will. But this is clear only because 

the regulations establish this clarity. It is significantly less clear how this body 

acquires its knowledge, forms conceptions, opinions, positions, and intentions 

that are not adopted by voting in the form of a constitutional or legislative text.[12] 

So, where does the knowledge of a certain 90-member body as regards an 

unconstitutionality come from? It is a matter of fact that the National Assembly 

cannot have its own individual and original knowledge such as an individual can 

have. Therefore, a logical and pertinent question arises at this point, namely who, 
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then, triggered (caused) the knowledge of an unconstitutionality in the National 

Assembly – was it individual deputies, and if this is so, which ones? Is it the 

specialist services, the opinions of some experts (who are reputable, influential, 

exposed in the media, loved by a certain political option), h.M, or is it the 

Constitutional Court as the highest body of the judicial power for the protection of 

constitutionality, legality, and human rights and fundamental freedoms, hence the 

authority that authoritatively and with finality adjudicates on the conformity of 

legal acts with the Constitution? And whose [voice] is decisive (e.g. if the opinions 

regarding an unconstitutionality diverge)? The text does not provide an express 

answer to these questions. If the text provided a semantically unambiguous 

answer, the interpretation would finish at this first step. However, given that this is 

not the case, it is necessary to proceed down the legal-hermeneutical path via 

the following interpretative canons until the point where the arguments favouring 

one of the linguistically possible interpretations outweigh the others with finality.   

  

  

The Importance of the Context 

  

4. The need for further interpretative steps is in truth a consequence of lawyers’ 

apperception, which in this context significantly affects the perception of the text 

itself. In and of themselves, words and also strings of words do not possess 

some real, true meaning and it is also not possible to ascribe one thereto in 

advance and, which is even worse, even speakers do not have determinable 

intentions or purposes as to the meaning of their words.[13] Therefore, the 

context is necessarily included already in the first (semantic) phase of 

interpretation, i.e. in the understanding of the text[14] (although full and decisive 

expression only occurs in the following interpretative steps), which transforms the 

text from a lower (i.e. general, non-filtered) state of matter to a higher 

conceptional framework and thus already legally assimilates and domesticates it. 

So, what is the context in the case at issue? And what if several contextual layers 

are at issue that exclude one another? If this is the case, it needs to be 

ascertained which of these layers has the decisive meaning for the interpretation 

of the new regulation of referendums.[15] Concurrently, the conflict between 

them will also be resolved. 

  

5. To begin with, the context cannot be anything other than constitutional. In this 

respect, the constitutional relation of the context condensed in the fourth indent 

of the second paragraph of Article 90 of the Constitution is important: [the relation 

between] constitutional democracy and people’s democracy. In this connection, 

two elements in particular are essential for the first concept. First, that 

constitutional democracy entails that all state authorities, including the National 

Assembly, are bound by the Constitution, an obligation which, insofar as the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn13
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National Assembly as the legislature is concerned, also includes the duty to 

ensure the conformity of laws with the Constitution (Article 153 of the 

Constitution) – both those currently in force and future laws. This also includes 

the duty of the National Assembly to eliminate unconstitutionalities. On the other 

hand (and this is “second”), the first and decisive condition of constitutional 

democracy is the existence of a judicial authority that with finality and 

unconditionally protects human rights and other constitutional values, which have 

priority over the democratically adopted decisions of the majority.[16] Therefore, 

constitutional democracy functions well and is strong to the same degree that the 

Constitutional Court functions well and is strong – and to the same degree that its 

decisions are observed and implemented.  

  

6. In the Republic of Slovenia it is the Constitutional Court that within the system 

of the separation of powers adopts final decisions on the conformity of laws with 

the Constitution and by its orders binds the legislature to eliminate the 

unconstitutionalities that it established by its decisions. The implementation of 

such decisions thus has a twofold constitutional weight – in addition to eliminating 

the unconstitutionality established by such, also the implementation of the 

decision is a constitutional value in itself. I could also add a third element (which, 

however, is a consequence of the second element): decisions of the 

Constitutional Court are authoritative, final and unchangeable, self-evidently 

binding, and cannot be appealed – neither the highest representative (i.e. 

legislative) body nor the people’s will (expressed in a referendum) can suspend 

them. Therefore, as regards what such decisions establish and what obligations 

they create, there cannot and must not be any doubt, discussion, or commentary 

by the bearers of power. Everything else is merely non-binding positions and 

opinions, more or less convincing, which can be subject to doubt or discussed. A 

decision of the Constitutional Court is absolute, everything else is relative.  

  

7. Jointly with the concept of constitutional democracy determined by the fourth 

indent of the second paragraph of Article 90 of the Constitution, there also exists 

(perhaps it would be better to say “ekes out a miserable existence”) the concept 

of people’s democracy. The further (i.e. the fourth) contextual layer that an 

interpreter cannot ignore is therefore the right to a referendum as an expression 

of the second paragraph of Article 3 of the Constitution, in accordance with which 

power in Slovenia is vested in the people, and also of Article 44 of the 

Constitution, which confers [on citizens] the right to participate in the 

management of public affairs. Although it is undisputable that in the conflict 

between these two constitutional concepts – between constitutional democracy 

and people’s democracy – constitutional democracy is the undisputed winner, the 

question is raised as to what the path to its victory is and at what price (– so that 

the victory is not merely pyrrhic in the end). 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn16
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The Theoretical Basis of Interpretation 

  

8. Which of the two constitutional concepts is decisive for understanding the 

fourth indent of the second paragraph of Article 90 of the Constitution? Is it the 

first one, which entails the active commitment of the National Assembly to the 

Constitution, or the other one, in accordance with which it is the Constitutional 

Court that has the final say as to an unconstitutionality – while the National 

Assembly has the obligation mirroring this prerogative to obey the orders of the 

Constitutional Court? A wider perspective is needed to find an answer, a 

perspective that includes what Barak calls the outward, extrinsic context, i.e. [it is 

necessary to] compare the history of the text’s drafting and the legal regulation in 

force at the time with the current one and the social background. Both are 

important, the outward and internal contexts, which as the means and the 

method jointly lead to the realisation of the subjective and objective intentions 

and through their interplay to the realisation of the final and ultimate intention.[17] 

  

9. The approach of Scalia and Garner is different – they decisively oppose any 

application of outside sources, in particular legislative files (hearings, committee 

and commission reports, and legislative debates).[18] However, denial of the 

importance of legislative history for their concept of a “fair reading” does not in 

any way entail that the history of the law at issue is excluded (changing 

regulations). The latter is namely important for understanding the context, as 

prior to the voting on the new regulation the members of the legislative 

(constitutive) body had in front of them also the [regulation] in force until then 

(which the new regulation eliminates or amends).[19] 

  

10. Also some special rules apply to the interpretation of constitutional texts. 

First, the rule requiring constitutional completeness and consistency, which is 

based on the (rebuttable) presumption that constitutional provisions (in whichever 

constitutional document they appear) exist in mutual unity and conformity; 

therefore, the interpreter should endeavour to search for the intention that to the 

greatest degree supports constitutional unity, balance, and harmony, as 

(constitutional) law is a system whose component parts function and produce 

effects jointly.[20] Also the principle of respect for continuity in the constitutional 

case law falls therein. The next rule that is important for interpreting the 

Constitution is that the objective intention is decisive. The objective intention 

beats the subjective intention even if the subjective intention is reliably and 

clearly demonstrated. The latter can only be essential in two instances: in 

resolving the dichotomies between objective intentions in conflict and when 

interpreting a young constitutional text – the interpreter will then attribute 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn17
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significant weight to the abstract intention of the formulators of the constitutional 

text.[21] Finally, a wide-angle lens should be used when interpreting the 

Constitution, with the right depth of field, such that allows for a panoramic view, 

one that is, as Barak states, “generous, not legalistic or pedant,”[22] and which 

encompasses the past, the present, and the future.[23] 

  

11. To conclude, the final, ultimate intention of the text of the fourth indent of the 

second paragraph of Article 90 of the Constitution will be essential for the 

interpretation of this text. Since the text is “young” and the regulation of 

referendums is new, one that the Constitutional Court has not yet adopted a 

position on, also the abstract subjective intention of the author of the text, in 

addition to the objective intention, will be important. The teleological interpretation 

requires the establishment and assessment of all data relating to the intention of 

the text that is the subject of interpretation, and the interpreter’s endeavour to 

synthesise and coordinate them, with regard to which data regarding the 

subjective and objective intentions have to be mutually compared and considered 

with the same degree of abstraction. The teleological interpretation is holistic (it 

includes both the subjective and objective purposes, i.e. both the intention of the 

“drafter” of the text and the intention of the “system”) and rejects a one-

dimensional view.   

  

Regarding the Subjective Intention (or the Intention of the Author of the Text): 

  

12. When searching for the abstract (and not concrete) subjective intention,[24] 

one searches for the meaning that the text would have if it had been interpreted 

when it was created (this is an ex tunc interpretation).[25] The most reliable 

internal source for this interpretation is the constitutional text itself, more precisely 

in its integrity.[26] The interpretation of the Constitution is a “holistic 

endeavour”.[27] In the opinion of Barak, also outside sources are important: the 

social and legal background from which the Constitution (or an amendment 

thereof) was created, and the history of the drafting of the text, including minutes 

on the discussions and polemics within the constitution-framing body concerning 

the drafting of the Constitution.[28] Since the text itself – due to the reasons 

stated in Paragraph 3 of this opinion – does not provide a reliable message 

concerning the subjective intention, the context should be taken into 

consideration, which, as explained in Paragraph 4 of this opinion, reveals the 

intention ex tunc. Understandably, the context is only recognisable by [taking into 

account] the totality of the text, while this text can only become known with the 

assistance of the context. Surely, this is the paradox of the hermeneutic circle. 

That which is the object of proof proves itself.  
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13. The only possible solution is the following: the totality of the text enables 

insight into the context, which in turn is only recognisable due to the interpreter’s 

apperception and his or her prior understanding of law. The interpreter never 

approaches (and must never approach) the interpretation as a blank sheet of 

paper, but as a member of the community of lawyers, and is thus “burdened” with 

the corresponding “baggage” – according to J. F. Herbart, the apperceptive 

mass, i.e. values, principles, doctrines, positions regarding societal customs, 

habits, ethics, justice, conventions, and axioms.[29] The context explained in 

such manner helps make the intention clear, which then in the next step clarifies 

the realisation of the context, which then sharpens the picture of the intention. 

This process continues all the way until the final clarification, or, as Gadamer 

states, until the two horizons join – i.e. the horizon of the author of the text and 

the horizon of the interpreter of the text (Horizontverschmelzung).[30] In the 

process of the “merging of horizons” also information on the circumstances that 

accompanied the drafting of the text can have a clarifying effect, first the history 

of the legal act, which includes the history before its entry into force,[31] [and 

also] the events and experiences that motivated and affected the formation of the 

text, as well as discussions and hearings in the legislative (constitution-framing) 

body. If the sources oppose each other, the internal source – although rebuttable 

– has priority over outside sources.[32] 

  

Regarding the Objective Intention (or the Intention of the System): 

  

14. The objective intention of a legal text is the intention that can be attributed to 

a reasonable author (i.e. the legislature or constitution-framers), which, however, 

is naturally ascertained and thus established by the interpreter.[33] This is not the 

actual (i.e. real, factual) intention of the actual author, and, as opposed to the 

subjective intention, it cannot be (and it is also not necessary that it would be) 

confirmed by evidence. It also does not express the “factual” intention of the 

author; it is a legal construct that reflects the needs of society.[34] At a high level 

of abstraction, it entails the “intention of the system,”[35] and, at a less abstract 

level, the intention of a reasonable lawmaker, which is reflected in the right 

balance of the principles and values of the system.[36] In the same manner as 

when searching for the subjective intention, also in this context it is not the text 

that is essential (which is an important point of commonality of both Barak [on 

one hand] and Scalia and Garner [on the other]). Also here the interpreter is 

faced with a hermeneutic circle, which it will overcome in the same manner as 

when searching for the subjective intention, i.e. by lawyers’ apperception, which 

creates his or her horizon. Then the horizons will approach each other – that of 

the interpreter and that of the author.  

  

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn29
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15. When uncovering the subjective and objective purposes, the starting point of 

the semantic convention will be logic and the assumption of a harmonious text. 

Logic and intellect in their totality, connected with the wording of the text, assist in 

interpreting the purpose of the normative arrangement that is established in the 

text.[37] Also here, what is important is a wide view that takes into account the 

“natural environment,” i.e. the normative regulation within which the interpreted 

text lives and operates. This applies all the more for interpretation of the 

Constitution, where the interpreter must – as Barak teaches – strive for “harmony 

and the connection with the other constitutional provisions,” as “the individual 

constitutional provision that is the subject of interpretation does not exist alone, 

but forms a part of the broader constitutional regulation and affects the 

understanding of the Constitution as a whole – and vice versa, the Constitution 

as a whole also affects the understanding of the individual provision as an 

individual part thereof.”[38]  

 

16. Also Article 90 of the Constitution was not created in vacuum and the fourth 

indent of the second paragraph of this Article is not an isolated island, but a part 

of a vast constitutional continent. Since the constitutional whole participates in 

the assessment of the objective intention, it often becomes apparent that the 

interpreted text has different and incompatible intentions, just as there exists an 

incessant internal conflict between the constitutional values, principles, and 

starting points from which assumptions follow regarding objective intentions – 

clashes between assumptions regarding objective intentions are nothing but 

reflections of inevitable clashes between constitutional values in principles.[39] 

And how should one resolve these conflicts? The answer is obvious, with logical 

certainty: the way conflicts between values and principles themselves are 

resolved. If the reconciliation is not possible (e.g. because the conflict is only 

ostensible), balancing should be the method of resolution.  

  

Regarding the Final and Decisive (Ultimate) Purpose: 

  

17. The last hermeneutical act is the synthesis and integration of all realisations 

regarding the subjective and objective intentions. The interpreter seeks 

reconciliation between different assumptions regarding the subjective and 

objective intentions. If the obtained messages contradict each other, the 

interpreter must strive to reach the subjective goal of the lawmaker, and realise 

the fundamental values of the system. If the assumptions regarding the factual 

subjective intention and the objective intention contradict each other, the 

assumption regarding the objective intention will most often have priority. 

However, in the majority of cases, all information regarding the subjective and 

objective intentions will be pointing in the same direction.[40] This holds true also 

in the case at issue. Let us take a look at why this is so. 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn37
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn38
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn39
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The Resolution of the Hermeneutical Riddle 

  

First, Concerning the Subjective Intention 

  

18. Data regarding outside sources that are important for clarifying the subjective 

intention of the new constitutional regulation of the referendum, in particular the 

fourth indent of the second paragraph of Article 90 of the Constitution, are scarce 

and laconic. Nevertheless, some useful information can be extracted from the 

legislative file. From the Draft Constitutional Act Amending Articles 90, 97, and 99 

of the Constitution of the Republic of Slovenia (EPA 620-VI, 2 April 2013) it 

follows that the advantage of the new regulation is that it is significantly more 

predictable and that it limits the possibility of an arbitrary assessment of how 

unconstitutional consequences – as the reason for the constitutional prohibition 

of a referendum – arose and that this applies notwithstanding the openness of 

legal terms as to their meaning and interpretation, in particular those on the 

constitutional level, which are inherently of such nature and can never be defined 

fully and in advance already at the level of the text. From the legislative file it also 

follows that the regulation in the Constitution will be such as to provide the 

Constitutional Court with firmer support and more clearly determined boundaries 

and limits on its decision-making.[41] The fact that the intention of the 

constitution-framers was to determine firmer support and more clearly 

determined boundaries and limits on its decision-making also follows from the 

two Reports of the Constitutional Commission dated 29 March 2012 and 15 

January 2013, which draw attention to the weakness of the past regulation in 

which the Constitutional Court lacked clear criteria and anchors that it could use 

as support for its assessment regarding the admissibility of a referendum. This 

intention cannot be ignored in the interpretation. When applied to the fourth 

indent of the second paragraph of Article 90 of the Constitution, it entails exactly 

what is described in Paragraph 46 of the reasoning of the Decision.  

  

19. The initial Proposal for the Initiation of Proceedings for Amending the 

Constitution of the Republic of Slovenia with the Draft Constitutional Act 

Amending the Constitution of the Republic of Slovenia, dated 13 September 

2012 (hereinafter referred to as the Proposal) included the diction that “it is not 

admissible to call a referendum if human rights and fundamental freedoms could 

be affected or if other unconstitutional consequences could occur.” On 28 

November 2012, the Expert Group of the Constitutional Commission submitted a 

position regarding the filed Proposal, in which it stated that it has reservations 

regarding the proposed diction and that in this respect it proceeds “in particular 

from the decisions of the Constitutional Court in referendum cases.” Due to these 

reservations, the Expert Group proposed “for consideration that instead of the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn41
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proposed grounds for excluding [a referendum], the calling of a referendum on 

laws adopted in order to eliminate an established unconstitutionality should not 

be allowed.” The constitution-framers followed this proposal, but excluded from 

the proposed text the word “established.”  

  

20. The difference between the original text in the Proposal and the final text is 

essential and telling. If the initial text had remained, namely that a referendum 

may not be called whenever human rights and fundamental freedoms could be 

affected or other unconstitutional consequences could arise, then the 

Constitutional Court would have significantly broader leeway to review the 

unconstitutionality than the text of the [mentioned] fourth indent in force confers 

thereon. It is true that the National Assembly excluded the word “established” 

from the text and only preserved the diction “on laws eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality.” However, it cannot be deduced therefrom that in such a 

manner the basis for prohibiting a referendum also as regards other laws is 

provided, laws where there is no prior decision of the Constitutional Court by 

which an unconstitutionality was established or where there was no judgment of 

the ECtHR establishing a (systemic) violation of human rights. In Paragraph 41 of 

the reasoning of the Decision it is explained why in this connection the adjective 

“established” is semantically redundant. Outside sources indicating the subjective 

intention that due to the “young age” of the interpreted text occupy a more 

important role than they would deserve thus point in two (complementary) 

directions: towards a clear, determinate, transparent, and predictable regulation 

of referendums that “limits the possibility of an arbitrary assessment of 

unconstitutional consequences arising as a reason for the constitutional 

prohibition of a referendum”[42] and towards a narrower interpretation of the 

fourth indent of the second paragraph of Article 90 (otherwise the text of the 

fourth indent would remain such as it was in the original Proposal). 

  

21. In the next research step, the text is essential. However, not the text of the 

interpreted provision but the text of the entire new regulation of referendums. 

Also the previous regulation and the case law of the Constitutional Court referring 

thereto (the “history of the law,” according to Scalia and Garner) are important. 

Concurrently, the indication of the subjective intention of the constitution-framers 

acquired thus far from outside sources must at all times be taken into account. 

The difference between the previous and the current (new) regulation of 

referendums is, as explained and concluded in Paragraphs 36, 43, 44, and 45 of 

the reasoning of the Decision, of essential importance. Why the change occurred 

is indicated already in the outside sources mentioned in the previous three 

paragraphs. If also the historical context and the dynamism of the constitutional 

case law of referendum cases in the last eight years are added thereto (I dare to 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn42
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state that these dynamics reached their peak in Decision No. U-II-1/12, U-II-2/12, 

dated 17 December 2012, which was virtually the direct incentive to initiate 

referendum reform),[43] it becomes apparent that the constitution-framers had 

the intention to exclude referendums (in addition to the instances referred to in 

the first three indents) only as regards laws that eliminate those 

unconstitutionalities that the Constitutional Court has previously established in its 

decisions or which eliminate violations of human rights established by a ECtHR 

judgment. If the unconstitutionality referred to in the fourth indent referred to any 

unconstitutionality, i.e. even an unconstitutionality that the National Assembly 

itself established (or with the assistance of a specialist service thereof, the legal 

profession, reputable legal scholars, influential lawyers, and similar), the National 

Assembly would not reach the objective it aimed at. There would still remain 

space for the possibility of an arbitrary assessment regarding whether 

“unconstitutional consequences would arise”; the Constitutional Court would still 

have to carry out a review of the constitutionality of at least two regulations (the 

existing one, which is allegedly unconstitutional, and the new one, which 

eliminates the alleged unconstitutionality);[44] there would still exist uncertainty 

regarding the result of virtually every referendum dispute, and the Constitutional 

Court would remain without “firmer support and more clearly determined 

boundaries and limits on its decision-making.” Therefore, I can only say: also the 

internal sources point to the same subjective intention.    

  

The Objective Intention: 

  

22. Everything stated thus far also indicates how to solve the riddle regarding the 

objective intention. This is namely the key intention of a reasonable author of a 

text (in the case at issue, the constitution-framers), with regard to which a 

“normative umbrella” is open above both the entire legal system and the entire 

interpretative operation, an “umbrella” expressing the idea that every legal text is 

a creation of its environment. In addition to the direct normative context, this 

environment encompasses the principles permeating the entire legal system, the 

fundamental objectives, and basic standards.[45] Therefore, the constitutional 

context plays a double role in this respect – as the criterion of a reasonable 

creator of the text and as the intention of the system. As regards the former, 

virtually everything has been stated in Paragraph 46 of the reasoning of the 

Decision and in the previous paragraph of this opinion. Due to the “young age” of 

the interpreted text, the subjective intention necessarily complements the 

objective intention, which, by applying the criterion of reasonable constitution-

framers, points in the same direction. An additional (objective) motive for 

excluding a referendum only as regards laws that directly implement a decision of 

the Constitutional Court or eliminate a violation of human rights that was 

established by a ECtHR judgment is the significant importance of the right to a 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn43
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn44
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referendum (and the rule on the restrictive interpretation of limitations and the 

exclusion of rights that is connected therewith) and of the possibility to abuse the 

right to require a referendum (regarding which a great deal has already been 

stated in some of the hitherto decisions on referendum matters).[46] 

  

23. Let me add thereto another two arguments that are mutually interconnected. 

First, decision-making in a referendum dispute is carried out within a wider 

legislative procedure. Since any (judicial) dispute entails a disturbance and 

obstacle in the normal development of legal relations, a referendum dispute is no 

different. Such a disturbance and obstacle in the legislative procedure must thus 

be eliminated as soon as possible. This puts pressure on the Constitutional Court 

to decide expeditiously; the law even prescribes a 30-day time limit. Even though 

the Constitutional Court has not observed this time limit in the majority of cases, 

this does not entail that it did not work under pressure. Such manner of resolving 

complex constitutional questions (let me repeat that in the event the 

unconstitutionality of the existing regulation is not yet established with finality and 

authoritatively, a review of the constitutionality of as many as two regulations – 

the existing one and the new one – has to be carried out) is not in conformity with 

the conception of the Constitutional Court as a body of nine wise persons that 

slowly, but thoroughly, in depth and persistently, tackles the most complex 

constitutional questions.[47] Decisions that are adopted quickly and under 

pressure are of corresponding quality (in accordance with the per substitutionem 

method) – sloppy, hasty, of sleight of hand, and thus poor.[48] This way it is not 

excluded already in advance (and this is the second argument) that in a 

referendum dispute the Constitutional Court could (preliminarily) find that the 

existing regulation is not unconstitutional and thus would not prevent the holding 

of the referendum. The people would then reject the new law in the referendum 

and the old regulation (which the Constitutional Court held is not unconstitutional) 

remains in force. During a review of the constitutionality of this regulation 

subsequently (upon a petition or request), when the Constitutional Court takes 

the time necessary for a review, it would become apparent that the regulation is 

nevertheless unconstitutional.  

  

The Synthesis or the Final (Ultimate) Intention: 

  

24. When, as in the case at issue, all the data regarding the subjective and 

objective intentions point in the same direction, it is not difficult to determine the 

final intention of the interpreted constitutional text. However, prior to the final 

decision, also both existing constitutional concepts mentioned in the fourth indent 

of the second paragraph of Article 90 of the Constitution must be harmonised: 

constitutional democracy and people’s democracy. The question must be raised 

as to whether a referendum regarding a law that does not directly eliminate an 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn46
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn47
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn48
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unconstitutionality previously established by a decision of the Constitutional 

Court, or a law that eliminates a violation of human rights established by a ECtHR 

judgment, would jeopardise constitutional democracy and thus governance by 

human rights. Needless to say, human rights and the protection of 

constitutionality have priority over people’s democracy – in the end, governance 

does not pertain to the people but (precisely because of the people) to human 

rights.[49] In systems with a concentrated review it is constitutional courts that 

have the final say, and there would be no functional constitutional democracy 

without them. From this perspective, at first sight it does not matter whether the 

Constitutional Court adopts a position regarding an unconstitutionality that the 

National Assembly eliminates by a law regarding which voting in a referendum is 

required separately and in advance or only during the referendum dispute as a 

preliminary question. However, if one takes a closer look in the manner explained 

in the previous paragraph of this opinion, it is not irrelevant. 

  

25. On the other hand, there is a small, I dare say only ostensible, probability that 

the rejection in a referendum of a law that eliminates a presumed 

unconstitutionality or that does not directly eliminate an unconstitutionality 

established by a constitutional court but concurrently regulates anew some other 

fields that are unrelated as to their pertinence would have serious and 

detrimental consequences for constitutional democracy. First: the existing 

unconstitutionality is namely at every moment exposed to being challenged by 

privileged applicants, including the Ombudsman for Human Rights (whose 

primary task is precisely continuous supervision of the state of constitutionality in 

the field of human rights), but also by petitioners with legal interest. And if there is 

a looming threat of difficult to remedy harmful consequences, the Constitutional 

Court may suspend the implementation of the challenged regulation (Article 39 of 

the CCA). Second: the elimination of an unconstitutionality established by a 

decision of the Constitutional Court is possible at any time; moreover, the 

legislature has a constitutional duty to do so. In this respect, even the one-year 

time limit determined by Article 25 of the RPIA does not represent an 

impediment.   

  

26. For such reason, I do not see the values of constitutional democracy as being 

threatened. One also has to bear in mind the following: the existing 

circumstances are constitutionally stable. The Constitutional Court successfully 

and effectively functions and eliminates unconstitutionalities from the legal order. 

On the other hand, also the expectation and trust that the legislature will not 

commit some manifest and grave, brutal actually, unconstitutionalities resulting 

from original constitutional rules is justified. Therefore, the argument that a 

position could arise where the legislature would enact a certain grave and brutal 

unconstitutionality (e.g. the death penalty, torture, or segregation), then eliminate 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_11ftn49
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it even prior to a decision of the Constitutional Court, and immediately after face 

a petition or a request for the calling of a referendum on such a law eliminating 

an unconstitutionality, is ostensible, ad absurdum, and without a reasonable 

connection to reality, and is unworthy of serious discussion also because it is 

based on the assumption of extreme mistrust in the legislative power.  

  

27. To conclude. The interpretation of the fourth indent of the second paragraph 

of Article 90 of the Constitution as adopted by the Constitutional Court in the case 

at issue enables the cohabitation of both constitutional concepts: constitutional 

democracy, “whose essence is that the values protected by the Constitution, 

including, in particular, fundamental human rights and freedoms (the Preamble to 

the Constitution), can prevail over the democratically adopted decisions of the 

majority,”[50] and the principle in accordance with which in the Republic of 

Slovenia power is vested in the people, an expression of which is also the right to 

a referendum. Constitutional democracy requires unconditional respect for the 

decisions of the Constitutional Court. Also the will of the people has to submit 

thereto. Therefore, it is logical that the right to a referendum regarding a law that 

implements a decision of the Constitutional Court in a constitutionally consistent 

manner and thereby is limited to eliminating the established unconstitutionality, 

which may only be eliminated in one single manner (and in addition only 

regulates marginal and technical issues, issues that are “additional parts” by their 

nature, or issues that are directly connected with the established 

unconstitutionalities and refer to the same content, and are inextricably 

connected with the elimination of the unconstitutionality)[51] simply does not 

exist. The same holds true for the elimination of a violation of a human right 

established by the ECtHR. However, such does not entail that the legislature 

could prevent a referendum with the excuse that it eliminates an 

unconstitutionality, but by a statutory regulation that is not directly connected to 

the elimination of an unconstitutionality established by a decision of the 

Constitutional Court or by a ECtHR judgment, or by including in the statutory 

regulation by which it would want to eliminate a certain unconstitutionality also 

the regulation of other issues that are not directly connected to the established 

unconstitutionality. When the legislature eliminates unconstitutionalities, it must 

namely also observe other constitutional values, including the principle that in the 

Republic of Slovenia power is vested in the people.  

  

  

                                                                                              Jan Zobec 

                                                                                                 Judge 
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Bashi), Princeton University Press, Princeton, Oxford 2005. 

[2] A. Scalia, B. A. Garner, Reading Law: The Interpretation of Legal Texts, 

Thomson/West, St. Paul MN 2012. 
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[4] See A. Scalia, A Matter of Interpretation: Federal Courts and the Law, 
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Garner, op. cit., p. 33. 
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constitution. Cf. e.g. op. cit., pp. 102, 103, 145, 148, 175, 382. The fact that 
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their opinions by stating: “We begin with the words of the statute.” The text of a 

legal norm is like the starting line of a boat race. Everything begins with the text – 

the question is whether it also ends therewith. For textualists (like Scalia and 

Garner) it definitely does. See A. Scalia, B. A. Garner, op. cit., p. 16. At this point, 
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Domains, University of Chicago Law Review, Vol. 50, No. 2 (1983), p. 547 – 
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http://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=2183&context=jo
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Shepsle (cf. K. A. Shepsle, Congress Is a ‘They,’ Not an ‘It’: Legislative Intent as 

Oxymoron, International Review of Law and Economics, Vol.12, No. 2 (1992), pp. 

239 et seq.). 

[13] Cf. L. Wittgenstein, Philosophical Investigations, accessible at: 

http://gormendizer.co.za/wp-content/uploads/2010/06/Ludwig.Wittgenstein.-

.Philosophical.Investigations.pdf.  
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whose essence is that the values protected by the Constitution, including, in 

particular, fundamental human rights and freedoms (the Preamble to the 

Constitution), can prevail over the democratically adopted decisions of the 

majority.” 

[17] See A. Barak, op. cit., pp. 101, 102. 

[18] See A. Scalia, B. A. Garner, op. cit., pp. 369–390. 

[19] See ibidem, p. 256. 
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dissenting opinion in Lochner v. New York, 198 U. S. 45, 76 (1905). Among the 

contextual canons of interpretation, Scalia and Garner specifically discuss the 
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Scalia, B. A. Garner, op. cit., pp. 180–182. 

[21] See A. Barak, op. cit., pp. 94, 190, 191, 204, 385 et seq. 

[22] See ibidem, p. 391. Similarly A. Scalia, B. A. Garner, op. cit., pp. 355, 356. 

[23] See Barak, op. cit., p. 391. 
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subject of interpretation, whereas the concrete intention deals with the 

consequences of a certain interpretation of the text that such interpretation has in 

the considered concrete life situation, i.e. what the expectations of the author of 

the text are (or should be) as to the application of this text in the concrete case 

and the concrete consequences thereof. See A. Barak, op. cit., pp. 126, 127. It is 

not necessary to specifically substantiate that the application of the concrete 

intention (the consequentialistic interpretation) would be inconsistent with the 

principle of the separation of powers. 

[25] See ibidem, p. 120. The same in Scalia and Garner – The Fixed-Meaning 

Canon. See A. Scalia, B. A. Garner, op. cit., pp. 78 et seq. 

[26] For an exhaustive treatment of this, see A. Barak, op. cit., pp. 135 et seq. 

[27] See A. Scalia, B. A. Garner, op. cit., p. 168. The authors conclude that also 

the majority of other canons that belong to the contextual group are derived from 

the whole-text canon. See ibidem. 

[28] See A. Barak, op. cit., pp. 376, 377. Scalia and Garner decisively reject 

these sources, and state convincing arguments therefor. See A. Scalia, B. A., 

Garner, op. cit., pp. 369 et seq. 
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[29] Cf. the opinion of judge Mishael Cheshin in the Supreme Court of Israel case 

H. C. 5503/94 Segel v. Speaker of Knesset, 51(4) P. D. 529, 562, who states: 

“When we approach a statute of the parliament, we do not come empty-handed. 
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Ltd. v. Kraus 52(3) P. D. 1. 72, 73, 74. See A. Barak, op. cit., p. 153. 

[30] See H. G. Gadamer, Truth and Method (transl. J. Weinsheimer and D. G. 

Marshall) Bloomsbury, London, New Delhi, New York, Sydney 2004, p. 537. 

[31] Scalia and Garner call this statutory history (as opposed to legislative history, 

which they decisively reject as a source for recognising the legal meaning of the 

text). See A. Scalia, B. A. Garner, op. cit., pp. 256, 440. 

[32] See A. Barak, op. cit., p. 144. In the opinion of Scalia and Garner, no other 
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Garner, op. cit., pp. 370 et seq. 
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this connection) that “the will of the legislature [...] is not a source of 

interpretation, but the goal of interpretation and the result of interpretation, an 

expression of an a priori necessity of a systematic non-contradictory 

interpretation of the entire legal order.” Radbruch therefore states that “it is 
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authors of a law as the will of the legislature, and concludes: “The interpreter can 

understand the law better than its creators understood it; a law can be smarter 

than its authors – it even must be smarter than its authors are.” See G. 

Radbruch, Filozofija prava [Philosophy of Law] (transl. A. Maček), GV Založba, 

Ljubljana 2007, p. 147. See A. Barak, op. cit., p. 154. Although Scalia and Garner 

unconditionally reject any intention of the author of the text and only recognise 

the intention of the law (see, e.g., A. Scalia, B. A. Garner, op. cit., pp. 397, 398), 

their positions as to the intention of the law differ little or not at all from those of 

Barak (and Radbruch). In this connection, they refer, inter alia, to Lord Reid, who 

stated that judges “are seeking not what Parliament meant but the true meaning 

of what they said.” Or, as E. Keeton expressed himself: “[T]he search is for the 

objectively manifested meaning, not for somebody's unexpressed state of mind.” 

See A. Scalia, B. A. Garner, op. cit., p. 394. 

[34] See A. Barak, op. cit., p. 148. 

[35] See ibidem, pp. 152, 153. In this connection, the author speaks of the 

intention of the system and of the “normative umbrella” that expands above every 

single text in the legal system and which is directed towards the protection of 

equality, fairness, and justice. See ibidem, p. 149. 
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[36] See ibidem, p. 151. At the lowest level of abstraction, the interpreter “puts 

himself in the shoes” of the author of the text and asks himself how he could 

most reasonably realise the social project that the text establishes, while on the 

higher, abstract, level, the interpreter asks himself what the hypothetical intention 

of an ideal author (constitution-framer) is, which reflects the right balance of 

values and principles of the system, and, [finally,] the highest abstract level is that 

which states what the fundamental values of the system are. When a constitution 

is at issue, these [fundamental values] are human rights, the separation of 

powers, and democracy. See ibidem, pp. 150–153. 

[37] See ibidem, pp. 158, 175. Scalia and Garner state something similar as they 

divide interpretative canons into sematic, syntactic, contextual, and expected-

meaning canons. 

[38] See ibidem, pp. 159, 160. In this respect, the author also refers to Antonio 

Lamer, President of the Supreme Court of Canada, who stated the following in 

relation to the interpretation of the Canadian Constitutional Charter in Dubois v. 

R. [1985] 2 S. C. R. 350, 365: The “Constitutional Charter must be construed as 

a system where every component contributes to the meaning as a whole, and the 

whole gives meaning to its parts.” Also Scalia and Garner share the same 

narrative when they interpret the related-statues canon: “Any word or phrase that 

comes before a court for interpretation is part of a whole statute, and its meaning 

is therefore affected by other provisions of the same statute. It is also, however, 

part of an entire corpus juris.” (see A. Scalia, B. A. Garner, op. cit., pp. 252, 253). 

[39] See A. Barak, op. cit., pp. 172, 173, 176. 

[40] See ibidem, pp. 189, 182, 183. 

[41] Cf. I. Kaučič, Ustavnosodna presoja zakonodajnega referenduma po novem 

[Constitutional Review of the Legislative Referendum under the New Regulation], 

Podjetje in delo, Nos. 6–7 (2015), pp. 1348, 1349. 

[42] See ibidem. 

[43] It is not irrelevant that this Decision is one of two decisions by which the 

Constitutional Court prohibited a referendum where the prohibition was not based 

on the elimination of an unconstitutionality required by a decision of the 

Constitutional Court. Prior to that occasion, it did the same in only one other 

case, namely in Decision No. U-II-1/09, dated 5 May 2009, which was, however, 

adopted by the slimmest majority possible. 

[44] See, e.g., Para. 7 of the reasoning of Decision No. U-II-2/09, dated 9 

November 2009. 

[45] See A. Barak, op. cit., p. 149. The author stresses in numerous places that 

judges must be able to recognise and express the deep values of society and 

avoid brief and passing trends. See ibidem, pp. 167, 168. See the author’s 

opinion in Supreme Court of Israel case H. C. 428/86, Brazilai v. State of Israel, 

40(3) P. D. 505, 585. 
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[46] See, e.g., Para. 7 of the reasoning of Decision of the Constitutional Court 

No. U-II-2/09; Para. 39 of Decision of the Constitutional Court No. U-II-1/10, 

dated 10 June 2010; and Para. 24 of Decision of the Constitutional Court No. U-

II-1/11, dated 10 March 2011. In the latter Decision, the Constitutional Court inter 

alia stated: “In fact, in a situation where the legislature implements decisions of 

the Constitutional Court, it also regulates other important issues that can as well 

be of systemic nature. One cannot reproach the National Assembly for misusing 

its legislative function by such behaviour. However, in such an instance it cannot 

expect that the Constitutional Court will ‘prohibit’ a referendum regarding the new 

regulation as a whole merely due to this harmonisation.” 

[47] On the eastern façade of the palace of the Supreme Court of the United 

States there are images of a tortoise and a hare carved in the marble, which are 

contrasting symbols of judicial deliberation; [the tortoise is] slow, thoughtful, firm, 

and unfaltering. 

[48] I already wrote about this in Para. 7 of the concurring opinion to Decision No. 

U-II-1/11. 

[49] Teršek has developed a concept of foundational democracy that at its core is 

based precisely on this realisation: “Sovereignty as such [...] can no longer be 

attributed to either individuals or a concrete living population and their institutions. 

It can only be attributed to norms, fundamental principles, and values, but above 

all to fundamental human rights and fundamental freedoms, as well as principles 

such as the rule of law, democracy, a social state, freedom, dignity, and respect, 

which are directly connected therewith. See A. Teršek, Teorija legitimnosti in 

sodobno ustavništvo [The Theory of Legitimacy and Modern Constitutionalism], 

Univerzitetna založba Annales, Koper 2014, pp. 397, 398 et seq. 

[50] See Para. 26. of Decision of the Constitutional Court No. U-I-111/04. 

[51] Cf. Para. 39. of Decision of the Constitutional Court No. U-II-1/10. 
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