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28 September 2015 

   

DECISION 

  

At a session held on 28 December 2015 in proceedings to decide on a dispute on 

the admissibility of a referendum initiated upon the request of the proposers of 

the referendum, Metka Zevnik, Kranj, and Aleš Primc, Ljubljana, the 

Constitutional Court 

  

decided as follows: 

  

The Order of the National Assembly Rejecting a Request to Call a 

Legislative Referendum on the Act Amending the Marriage and Family 

Relations Act (MFRA-D, EPA 257-VII), dated 26 March 2015 (Official Gazette 

RS, No. 20/15) is abrogated.  

  

REASONING 

  

1. On 3 March 2015, the National Assembly adopted the Act Amending the 

Marriage and Family Relations Act (EPA 257-VII, hereinafter referred to as the 

MFRA-D). On 10 March 2015, Metka Zevnik and Aleš Primc, co-leaders of 

Koalicija "Za otroke gre!” [the “It’s about the Children!” Coalition], and a group of 

voters filed a petition to call a subsequent referendum on the MFRA-D. The 

President of the National Assembly determined 23 March 2015 as the first day of 

the time period for collecting voters’ signatures in favour of the request to call the 

referendum and 26 April 2015 as the last (the thirty-fifth) day of this time period. 

On 26 March 2015, the National Assembly adopted the Order Rejecting the 

Scheduling of a Legislative Referendum on the Act Amending the Marriage and 

Family Relations Act (hereinafter referred to as the Order), by which it 

established that the petition to call the legislative referendum on the MFRA-D 

referred to a law concerning which, in accordance with the fourth indent of the 

second paragraph of Article 90 of the Constitution, a referendum is not 

admissible, and thus rejected the request to call the referendum. It concurrently 

decided that, on the basis of mutatis mutandis application of the fourth paragraph 

of Article 21 of the Referendum and Popular Initiative Act (Official Gazette RS, 
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No. 26/07 – official consolidated text – hereinafter referred to as the RPIA), as of 

the day of the adoption of the mentioned Order the collecting of voters’ 

signatures in favour of the request to call the referendum shall be discontinued. 

The Order was served on Metka Zevnik and Aleš Primc, jointly with a note from 

the National Assembly, in which it was explained to them that within 7 days of the 

service of the Order, on the basis of mutatis mutandis application of the first 

paragraph of Article 21 in conjunction with Article 22 of the RPIA, the proposer of 

the referendum can initiate proceedings before the Constitutional Court. On 2 

April 2015, the petitioners of the request to call the referendum (hereinafter 

referred to as the petitioners of the referendum) initiated proceedings before the 

Constitutional Court regarding the admissibility of the referendum on the MFRA-

D. 

  

2. The petitioners of the referendum allege that the fact that the MFRA-D was 

adopted in an expedited procedure was contrary to the third and fourth indents of 

the first paragraph of Article 142 of the Rules of Procedure of the National 

Assembly (Official Gazette RS, No. 92/07 – official consolidated text, 105/10, and 

80/13 – hereinafter referred to as the RoPNA-1), as the amendment did not refer 

to either proceedings before the Constitutional Court or a decision of the 

Constitutional Court, nor was it a simple amendment. They allege that the six-

month harmonisation time period imposed by Decision No. U-I-425/06, dated 2 

July 2009 (Official Gazette RS, No. 55/09, in OdlUS XVIII, 29), has indeed 

already elapsed, however, as regards the established unconstitutionality, the 

Constitutional Court decided that, until the Same-Sex Civil Partnership 

Registration Act (Official Gazette RS, No. 65/05 – hereinafter referred to as the 

SSCPRA) is harmonised with the Constitution, the same inheritance rules shall 

apply for inheritance between same-sex partners in registered same-sex 

partnerships as apply for inheritance between spouses, which entails that de 

facto there is no longer any unconstitutionality. As regards the assumption that 

the amendment of the Act is a simple one, they draw attention to the fact that the 

MFRA-D is not directed merely towards eliminating the mentioned established 

unconstitutionality in the field of inheritance law, but – for the mere reason that it 

changes the meaning of the established constitutional term “marriage” – it would 

have a series of legal consequences in different sectoral laws regarding which no 

discussion was held in the National Assembly. Allegedly, the adoption of the 

MFRA-D in an expedited procedure is also inconsistent with the orientation of 

Article 89 of the Constitution, in accordance with which the legislative procedure 

is, as a general rule, a multiphase procedure, and the expedited procedure is 

merely an exception to this rule, which is determined by the RoPNA-1. 

Furthermore, the MFRA-D was allegedly also drafted and adopted contrary to the 
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provisions of the Resolution on Legislative Regulation (Official Gazette RS, No. 

95/09 – hereinafter referred to as the Resolution). 

  

3. According to the petitioners of the referendum, the Order is an individual act 

that regulates a concrete public-law relation; namely, it halts the collection of 

signatures of voters supporting the request to call the precisely determined 

referendum. Therefore, if the General Administrative Procedure Act (Official 

Gazette RS, Nos. 24/06 – official consolidated text, 126/07, 65/08, 8/10, and 

82/13) were applied mutatis mutandis, the Order should have contained all the 

elements of a decision, including legal instructions (regarding an appeal or legal 

remedy). Since the Order does not contain these elements, the petitioners’ right 

to legal remedies determined by Article 25 of the Constitution was allegedly 

violated. According to the petitioners of the referendum, the Order is erroneous, 

deficient, and unfounded from both the procedural and substantive aspects, 

which allegedly in itself entails a violation of the constitutional right to the equal 

protection of rights determined by Article 22 of the Constitution. 

  

4. The petitioners of the referendum allege that the National Assembly adopted 

the Order without an appropriate legal basis that would confer thereon the power 

to decide in such manner. They opine that neither the Constitution nor any law 

confer on the National Assembly the power to decide to reject a request to call a 

legislative referendum by an order or by some other individual and concrete act. 

In the opinion of the petitioners of the referendum, the interpretation of Article 21 

of the RPIA in the sense of creating a legal basis for the National Assembly to 

adopt a declaratory order is contrary to the fundamental constitutional principle of 

a state governed by the rule of law determined by Article 2 of the Constitution 

and Article 153 of the Constitution, and entails a misuse of power. Therefore, 

Point 1 of the Order concerning the establishment of the unconstitutionality of the 

regulation of marriage and family relations currently in force is allegedly 

unconstitutional and illegal. In this respect, the National Assembly refers, 

allegedly without factually substantiated grounds, to Decisions of the 

Constitutional Court No. U-I-425/06 and No. U-I-212/10, dated 14 March 2013 

(Official Gazette RS, No. 31/13), by which this Court only remedied the 

unconstitutional situation in a narrow segment of the regulation of property 

relations, which entails a minor scope of legal entitlements compared with the 

[aggregate] scope of [all] legal positions that are allegedly regulated by the 

MFRA-D. Furthermore, it allegedly follows from the mentioned Decisions that the 

established unconstitutionalities are remedied directly on the basis of the manner 

of implementation that the Constitutional Court determined in these Decisions. 

Allegedly, it is thus all the more unusual that the National Assembly refers to 

cases in which the Constitutional Court established an unconstitutionality of 
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completely other regulations, i.e. of the Inheritance Act (Official Gazette SRS, 

Nos. 15/76 and 23/78, and Official Gazette RS, No. 67/01 – hereinafter referred 

to as the IA) and of the SSCPRA, but not of the Marriage and Family Relations 

Act (Official Gazette RS, No. 69/04 – official consolidated text – hereinafter 

referred to as the MFRA) as the key grounds for proving that the statutory 

regulation [of marriage and family relations] in force is unconstitutional as 

alleged. With regard to the above, it is not possible to concur, in the opinion of 

the petitioners, with the position of the National Assembly that preventing the 

entry into force of the MFRA-D remedies an unconstitutional situation in the field 

regulated by the MFRA [sic].  

  

5. Allegedly, contrary to the transitional provision of the Constitutional Act 

amending Articles 90, 97, and 99 of the Constitution of the Republic of Slovenia 

(Official Gazette RS, No. 47/13 – hereinafter referred to as UZ90, 97, 99), the 

National Assembly has thus far not regulated a legal remedy and the procedure 

on the basis of which the Constitutional Court would be able to decide by clear 

rules in disputes regarding the admissibility of calling referendums. Similarly, it 

allegedly failed to regulate the time limit within which it is possible to exercise 

such legal remedy. The petitioners of the referendum allege that the seven-day 

time limit prescribed by the RPIA by which the National Assembly must adopt a 

decision regarding a received request to call a referendum cannot be applied 

mutatis mutandis to filing a legal remedy by the proposers of a referendum 

against the decision of the National Assembly. Such a short time limit allegedly 

cannot entail a time limit within which the proposers of referendums can 

effectively exercise the right to challenge the decision of the National Assembly. 

In doing so, the National Assembly allegedly intentionally ex ante prevented the 

drafting and filing of a request to call a referendum and thus hollowed out the 

right to participate in the management of public affairs (Article 44 of the 

Constitution) and the right to a referendum (Article 90 of the Constitution). 

Allegedly, it thereby violated the principle of a democratic state governed by the 

rule of law (Articles 1 and 2 of the Constitution) and also acted contrary to the 

second paragraph of Article 3 of the Constitution. Allegedly, this is also a direct 

violation of the right to the equal protection of rights determined by Article 22 of 

the Constitution.  

  

6. The petitioners of the referendum allege that the substance of the MFRA-D, 

i.e. its legal consequences, entail much more than merely remedying the 

unconstitutionality in the field of human rights established by the [mentioned] two 

Decisions of the Constitutional Court. Namely, by abolishing the condition that 

two persons wishing to marry or to become common-law partners must be of 

different sexes (Articles 1 and 2 of the MFRA-D), and by introducing the 
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possibility that same-sex couples adopt children (e.g. Articles 135 and 138 of the 

MFRA in conjunction with Articles 1 and 2 of the MFRA-D), the amendment 

creates legal consequences in numerous fields. They draw attention to the fact 

that the MFRA-D is in fact not a systemic Act; however, what is at issue is a far-

reaching systemic modification that horizontally modifies a series of laws that the 

National Assembly did not even list in the reasoning of the amendment. It is 

[allegedly] not clear from the reasoning which provisions of the laws in force are 

unconstitutional and for which constitutional reasons this is the case, why it is 

precisely the MFRA-D that remedies the unconstitutionality thereof, and whether 

the presumed remedying was carried out in a constitutionally consistent manner 

(Decision of the Constitutional Court No. U-II-3/11, dated 8 December 2011, 

Official Gazette RS, No. 109/11). Furthermore, [they allege that] there is no need 

to change the meaning of the term marriage in order to remedy the presumably 

inadmissible unequal position of same-sex partnerships in different fields of legal 

regulation. [Allegedly,] the legislature could have remedied the 

unconstitutionalities that in this field were established by the Constitutional Court, 

and also other unconstitutionalities that the legislature was able to establish itself 

(on the basis of appropriate arguments), but in such a manner that would not 

exclude citizens from the decision-making process. [According to the petitioners,] 

the constitutional regulation does not allow individual statutory provisions to be 

subject to deciding in a referendum. By the procedure according to which the 

legislature entangled constitutionally relevant provisions with constitutionally 

neutral provisions, and such provisions that it was aware a significant part of civil 

society opposes, it actually attempted to misuse the fourth indent of the second 

paragraph of Article 90 of the Constitution. Hence, remedying the concrete 

unconstitutionalities established by the Decisions of the Constitutional Court 

cannot entail grounds for prohibiting the referendum on the MFRA-D. 

  

7. Allegedly, the National Assembly erroneously understands the amendment of 

the MFRA, namely as pertaining to the framework of the provision on laws 

eliminating an unconstitutionality in the field of human rights and fundamental 

freedoms within the meaning of the fourth indent of the second paragraph of 

Article 90 of the Constitution. In order to interpret this constitutional provision 

correctly, it is necessary to take into consideration the recent case law of the 

European Court of Human Rights (hereinafter referred to as the ECtHR), in 

particular the Judgments in Hämäläinen v. Finland, dated 16 July 2014, and in 

Schalk and Kopf v. Austria, dated 24 June 2010, from which it follows that, from 

the viewpoint of the ECtHR, the regulation of marriage and the possibility to 

adopt children is constitutionally neutral; the legislature has the possibility to grant 

same-sex couples the right to adopt children or not. However, the petitioners of 

the referendum believe that, within the framework of the constitutional regulation 
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in the Republic of Slovenia, there are no reasons to grant same-sex couples such 

a possibility. They allege that there are no constitutional reasons to equalise 

partnership, i.e. the legally-regulated partnership of two persons of the same sex, 

and marriage, i.e. the legally-regulated partnership of a man and a woman. They 

believe that this is a political issue that can be regulated, in accordance with the 

principle of the separation of powers, by the legislator (i.e. the National Assembly 

or the people in a referendum), but not by the Constitutional Court. 

  

8. The petitioners of the referendum allege that the regulation of family law 

relations in force, i.e. the institutes of marriage and common-law marriage, is not 

unconstitutional, as everyone fulfilling the conditions therefor is free to form such 

[unions] under the same conditions. The petitioners allege that the entry into 

force of the MFRA-D would either create – in a non-transparent manner and 

contrary to the allegations of the National Assembly – various new obligations of 

or limitations on same-sex partners, or unnecessarily create the need to amend 

numerous laws. They opine that not only is appropriately different treatment of 

different forms of partnership not unconstitutional, but such an established 

understanding of the principle of equality, the right to marry and a family, and the 

possibility to adopt children is in accordance with international law on human 

rights as follows from the 1948 Universal Declaration of Human Rights 

(Človekove pravice, Zbirka mednarodnih dokumentov [Human Rights, Collection 

of International Documents], Vol. I, Univerzalni dokumenti [Universal Documents], 

Društvo za ZN za Republiko Slovenijo, Ljubljana 1995, p. 1), the International 

Covenant on Civil and Political Rights (Official Gazette SFRY, No. 7/71, and 

Official Gazette RS, Nos. 35/92, MP, and 9/92), the Convention for the Protection 

of Human Rights and Fundamental Freedoms (Official Gazette RS, Nos. 33/94, 

MP, and 7/94 – hereinafter referred to as the ECHR), and the case law of the 

ECtHR. They draw attention to the fact that Article 14 of the Constitution is not an 

independent human right, but it can only be exercised in consideration of one of 

the human rights and fundamental freedoms that are recognised on the 

constitutional or European level, which allegedly also follows from Protocol No. 

12 to the ECHR (Official Gazette RS, No. 46/10, MP, and 8/10 – hereinafter 

referred to as Protocol No. 12 to the ECHR). Therefore, it is [allegedly] not 

possible to allege unequal treatment in the entire field of the legal treatment of 

partnerships that are in fact different, namely from the viewpoint of all rights and 

in all legal procedures, e.g. also from the viewpoint of the procedure for the 

adoption of children. The petitioners of the referendum stress that the element of 

differentiation between opposite-sex and same-sex partnerships is not sexual 

orientation but sex as a completely factual and objective circumstance. Also the 

MFRA-D does not remedy the possible unjustified unequal legal treatment of 

individuals as a result of their sexual orientation, but as a result of their sex as an 
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objective circumstance that is important for regulating family relations. They 

allege that there is no general European consensus on whether the right to marry 

belongs to two persons of the same sex; the differences between the state 

signatories of the ECHR still remain significant. The consensus that exists both 

among the member states of the Council of Europe and also among numerous 

other states in the international community is above all that the protection of the 

traditional form of marriage is not an impediment to the protection of the rights, 

freedoms, and dignity of minorities that are determined by their sexual orientation 

or gender identity. The petitioners of the referendum draw attention to the fact 

that, thus far, no national or international court, although they are favourable 

towards granting rights to same-sex partners, has agreed that the institute of 

traditional and heterosexual marriage is discriminatory, considering its purpose. 

The reasons for such fundamental changes in family law as envisaged by the 

National Assembly and [adopted] in the MFRA-D can thus be, according to the 

petitioners of the referendum, ideological and political at best, but not of a 

constitutional nature.  

  

9. The petitioners of the referendum allege that from grammatical, logical, and 

historical interpretations of Article 53 of the Constitution there follows the 

conception of marriage as a union of a man and a woman. The MFRA-D strives 

to eliminate the objective and objectively justified reason (i.e. the male and 

female biological sexes) due to which both types of partnerships [i.e. marriage 

and common-law marriage] are actually a part of the constitutional subject 

matter. Such an interference entails an attempt to change the Constitution by a 

law, which is constitutionally inadmissible. The fact that the MFRA-D is 

unconstitutional allegedly also follows from the fact that, contrary to the 

requirements of the Constitution, the MFRA-D gives priority to the freedom of 

adults instead of the child’s best interests, and raises a series of questions 

regarding protection of the right to know one’s origin, which is protected by Article 

35 of the Constitution. Inter alia, the MFRA-D introduces the possibility that also 

same-sex couples (either registered or not) adopt children. The petitioners of the 

referendum opine that this provision is unconstitutional, as it completely 

disregards the constitutional protected positions of children, with regard to which 

the provision refers to “mere” equality; however, none of the rights of same-sex 

partners is the subject of this equality. Not only are the modified institutes of 

family law in the MFRA-D contrary to the constitutional conception of the 

protection of family, they in fact can even undermine its essence. 

  

10. By introducing the institute of “common-law same-sex partnership”, which is a 

new legal institute without any positive empirical references whatsoever, the 

MFRA-D [allegedly] excessively reduces privacy and freedom. Such an institute 
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raises serious doubts from the viewpoint of the protection of the rights to privacy 

and personality rights (Article 35 of the Constitution) and the constitutional 

guarantee of freedom of conscience (Article 41 of the Constitution), as it 

unconstitutionally forces same-sex partners into a cogent regime of legal 

consequences that the “common-law partnership” institute brings in numerous 

fields. In such manner, the MFRA-D disproportionally interferes with the freedom 

and privacy of those who perhaps do not even want to either declare or manifest 

their sexual orientation, but still want to live it intimately. 

  

11. Due to the abstract equalisation of different forms of partnerships, the entry 

into force of the MFRA-D would introduce substantial uncertainty and non-

transparency into the legal order (Article 2 of the Constitution). The National 

Assembly risks that individual legal consequences will also arise in fields in which 

it did not envisage them expressly and that individual constitutional provisions will 

contradict individual statutory provisions.  

  

12. In the opinion of the petitioners of the referendum, the entry into force of the 

MFRA-D would create a situation in which the right to conscientious objection of 

individuals in certain professions (e.g. civil registry officers or social work centre 

employees), as determined by Article 46 of the Constitution, could be violated. 

Allegedly, the fifth paragraph of Article 5 of the MFRA-D entails discrimination 

against spouses who do not recognise themselves in the new genderless institute 

of marriage, as it does not provide them the possibility to terminate their 

marriage. On the other hand, the transitional provision of the fifth paragraph of 

Article 5 of the MFRA-D [allegedly] creates a legal gap, as there are no 

provisions on the regulation of property and other mutual relations of same-sex 

partners immediately after the ex lege cessation of registered same-sex 

partnerships. 

  

13. The petitioners of the referendum opine that the possible rejection of the 

request to call a referendum also does not pass the test of proportionality. They 

allege that the protection of a minority group and the public interest, and the 

prevention of incitement to unequal treatment based on sexual orientation, do not 

entail legitimate objectives to reject the request to call a referendum. They opine 

that what is at issue is not the decision-making of the majority on the rights of a 

minority, but the decision-making of the majority on the protection of helpless 

children upon the proposal of the weaker party in the political process. They also 

reject the argument that the referendum is inadmissible due to the fact that, 

allegedly, the petition to collect signatures for filing a request to call the 

referendum itself encourages inequality, and that the referendum campaign 

allegedly encourages incitement of hatred based on sexual orientation.  
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14. In the opinion of the petitioners of the referendum, the rejection of the request 

to call a referendum is neither an appropriate nor a proportionate measure for 

protecting the constitutional values that are on the scales in the event the MFRA-

D does not enter into force. In the event the MFRA-D is rejected in a referendum, 

as regards the two established unconstitutionalities in the field of inheritance law 

(Decisions No. U-I-425/06 and No. U-I-212/10), the National Assembly would 

also not be bound by the one-year prohibition on adopting a decision that would 

be substantively contrary to the decision of the voters in the referendum, as it is 

the duty thereof to implement the decisions of the Constitutional Court. In the 

opinion of the petitioners of the referendum, in the case at issue the voters in the 

referendum on the MFRA-D would not vote on concrete rights and obligations 

that would be granted to homosexuals by different laws, but primarily on the 

elimination of sex as the objective circumstance relevant for regulating family law 

relations, adoptions of children by homosexual couples, and understanding 

children’s interests. Therefore, the National Assembly would be able to adopt 

appropriate statutory provisions that would remedy the possible concretely and 

precisely established unconstitutionalities in individual sectoral laws even before 

the expiry of the one-year period after the promulgation of the possible rejection 

of the MFRA-D in the referendum. However, were Article 25 of the RPIA to be 

interpreted strictly in the sense that the legislature must not do so within one year 

of the rejection of the MFRA-D in the referendum, the possible 

unconstitutionalities would only last six months, as the MFRA-D would only 

become applicable six months after entering into force. It is not possible to 

acquiesce to the rejection of decision-making in a referendum and thus to a direct 

interference with the rights determined by Articles 90 and 44 of the Constitution in 

order to merely gain six months. Therefore, according to the petitioners of the 

referendum, priority must be given to the constitutional right to decision-making in 

a referendum (Article 90 of the Constitution), the right to participation in the 

management of public affairs (Article 44 of the Constitution), the right to ensuring 

state protection of the family, motherhood, fatherhood, children, and young 

people, as well as the form of marriage and common-law marriage (Article 53 of 

the Constitution), and the right to free expression (Article 39 of the Constitution). 

Fundamental principles are also on the same side of the scales, namely the 

principle of a democratic state governed by the rule of law (Articles 1 and 2 of the 

Constitution) and the principles of the sovereignty of the people and the 

separation of the legislative, executive, and judicial powers (Article 3 of the 

Constitution). Additional weight is given by the constitutional value of the child’s 

best interests within the framework of family and other legal relations, as well as 

by the international commitment to pursue such interests, the protection of the 

right to privacy and personality rights (Article 35 of the Constitution), and the right 
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to conscientious objection (Article 46 of the Constitution). They draw attention to 

the fact that, when reorganising the foundations of family law relations, also 

public opinion is not insignificant and that referendums on the regulation of family 

relations are a part of everyday life in constitutional democracies, and that the 

possible reorganisation of family relations is a matter of political consideration by 

the legislature and not a constitutional issue that could be followed by a rejection 

of the request to call a referendum. 

  

15. In its reply, the National Assembly alleges that its power to adopt the 

challenged Order is expressly determined by the second paragraph of Section II 

of UZ90, 97, 99. [Allegedly,] the National Assembly may adopt an order rejecting 

a request to call a referendum already during the collection of signatures of 

voters in favour of the request to call the referendum. The legal basis for such 

action is provided by the second paragraph of Article 21 of the RPIA, in the 

interpretation of which it must be taken into consideration that a referendum 

procedure represents a significant interference with the legislative function of the 

National Assembly, as it suspends the promulgation, publication, and entry into 

force of a law adopted by the National Assembly. The need to resolve the 

disputed issues in the procedure for calling a referendum as soon as possible is 

pressing also due to the protection of the right of voters, to which the petition is 

addressed, to decision-making in a referendum (Article 90 of the Constitution) – 

the voters provide their signatures in bona fide that the request to call the 

referendum will have sufficient support, therefore it is neither fair, economical, nor 

reasonable to proceed with the collection of signatures if there is doubt as to 

unconstitutionality hanging over the proposed referendum. The power of the 

Constitutional Court to decide on the constitutionality of a proposed referendum 

already during the collection of signatures in favour of the request to call the 

referendum allegedly also follows from constitutional case law (Decision of the 

Constitutional Court No. U-II-2/03, dated 15 May 2003, Official Gazette RS, No. 

52/03, and OdlUS XII, 45). 

  

16. As regards judicial protection, the National Assembly alleges that the second 

sentence of the second paragraph of Section II of UZ90, 97, 99 expressly 

determines the existence and the form of judicial protection against a decision of 

the National Assembly on the rejection of a request to call a legislative 

referendum and the mutatis mutandis application of Article 21 of the RPIA. In 

such manner, the legal basis for constitutional protection is determined already in 

UZ90, 97, 99. Had the position that this [constitutional protection] is a 

constitutional complaint held true, UZ90, 97, 99 would determine neither a 

special power of the Constitutional Court nor mutatis mutandis application of 

Article 21 of the RPIA. Therefore, the National Assembly opines that this is a 
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special form of constitutional protection that in the part regulated by law excludes 

other forms of constitutional protection regulated by the Constitution and the 

Constitutional Court Act (Official Gazette RS, No. 64/07 – official consolidated 

text and 109/12 – hereinafter referred to as the CCA). It alleges that the 

petitioners of the referendum were informed of the content of the decision and 

the argumentation, which is important for exercising the right to judicial 

protection, in such manner that their right to be informed and thus the right to an 

effective legal remedy are not affected. Upon their request, the National 

Assembly provided the petitioners an additional explanation regarding the 

beginning of the time period for filing a legal remedy, thus enabling them to 

protect their rights. As regards the allegation that there are no legal instructions in 

the challenged Order, the National Assembly explains that legal instructions were 

given to the party with active standing for judicial protection. In the assessment of 

the National Assembly, the legal instructions are correct. In this respect, the 

National Assembly adds that even possibly erroneous legal instructions cannot 

be to the detriment of a party. With regard to all of the above, the National 

Assembly alleges that it did not interfere with the right to legal remedies or the 

right to judicial protection (Articles 23 and 25 of the Constitution) and also did not 

violate the right to be heard and the right to the equal protection of rights in the 

procedure (Article 22 of the Constitution). 

  

17. As regards the procedure for adopting the MFRA-D, the National Assembly 

alleges that the decision on the type of procedure to be applied was not adopted 

unlawfully, as all the conditions for deciding on the Draft Act in an expedited 

procedure were fulfilled, i.e. both the substantive and procedural conditions. All 

the phases of the legislative procedure were carried out in accordance with the 

RoPNA-1 (the first reading [was deemed to be completed] with the publication of 

the Draft Act, the second reading was held before the competent working body, 

and the second and third readings were held at a session of the National 

Assembly). The National Assembly did not allege that the changes to the Act 

were “less complex” than alleged by the petitioners of the referendum. During the 

reading of the MFRA-D it was clearly said a number of times that a modification 

of the definition of marriage was being proposed by the MFRA-D. In accordance 

with the provisions of the RoPNA-1, all the possibly interested working bodies 

also had the possibility to participate in the reading of the Draft Act, however no 

working body of the National Assembly submitted such request. Hence, in the 

opinion of the National Assembly, the procedure for adopting the MFRA-D is not 

inconsistent with Article 89 of the Constitution. 

  

18. The National Assembly rejects the allegation of the petitioners of the 

referendum that the MFRA-D interferes with more than 70 other laws and that the 
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MFRA-D even amends more than 70 other laws. It states that the MFRA-D only 

interferes with the SSCPRA and the Rules on the Registration of Same-Sex Civil 

Partnerships (Official Gazette RS, Nos. 55/06 and 91/11 – hereinafter referred to 

as the Rules), which would cease to be in force if the MFRA-D entered into force, 

as the provisions thereof and the field of their regulation would no longer be 

needed. It is logical, however, that, all the rights and obligations that same-sex 

partners would acquire would be made equivalent to those determined by laws 

that condition rights and obligations by the existence of a marriage or a common-

law marriage. Such a solution, i.e. an amendment of the MFRA, is also consistent 

with the principles of the concentration and effectiveness of legislative procedure. 

If one wished to ensure same-sex partners all the rights and obligations regarding 

which discrimination based on sexual orientation is constitutionally inadmissible 

in the opinion of the National Assembly, the National Assembly would have to 

interfere with more than 70 laws to ensure complete equalisation. Similarly, the 

interpretation of the petitioners of the referendum that the Constitutional Court 

should separately assess the constitutionality of more than 70 laws is 

inadmissible. This would entail an unnecessary burden on the individuals whose 

discriminatory treatment is in the process of regulation, an unnecessary burden 

on the regular courts due to the requirement of the exhaustion of legal remedies, 

and an unnecessary burden on the Constitutional Court in the event requests or 

petitions for a review of constitutionality are filed. It would be equally inadmissible 

to request from individuals who do not enjoy all rights and duties due to their 

sexual orientation to fight for their rights without any support from the legislature, 

which consists precisely of the representatives of the people elected by the 

citizens. Only in such a manner can consistent and effective decisions of the 

legislature be achieved, which is what the principle of a state governed by the 

rule of law determined by Article 2 of the Constitution requires. Such a solution is 

also consistent with the fundamental purpose of the Resolution. The MFRA-D 

also includes the criterion of justification, as it is expected that the option chosen 

to achieve the objective will have the least negative effects on the social field. 

The adopted amendment namely causes no additional burdens and changes, 

whereas amending more than 70 sectoral laws would also require all 

implementing acts adopted on their basis to be amended, as well as a change to 

all the forms and applications that are used in the procedure for adopting 

individual rights.  

  

19. In the opinion of the National Assembly, it is also not true as alleged that the 

National Assembly may only remedy unconstitutionalities that have already been 

established and that the fourth indent of the second paragraph of Article 90 of the 

Constitution only refers to laws eliminating unconstitutionalities that have already 

been established. Even prior to the amendment of the Constitution, when the 
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National Assembly was bound by the decision adopted in a referendum, in 

Decision No. U-II-3/11 the Constitutional Court adopted the position that also 

within that period of time the National Assembly “must protect human rights and 

fundamental freedoms, therefore it may always amend legislation that it deems is 

inconsistent with the Constitution in such a manner so as to harmonise it with the 

Constitution.” The fact that the intention of the constitution-framers when 

adopting UZ90, 97, 99 was not only to prevent voting in a referendum on laws 

eliminating unconstitutionalities that have already been established, but also on 

laws eliminating unconstitutionalities that have not yet been established by the 

Constitutional Court, is also evident from documents that were considered within 

the framework of the proposal to amend the Constitution. 

  

20. The National Assembly stresses that the objective pursued by the legislature 

with the MFRA-D is not only to [remedy] both already established 

unconstitutionalities but also to comprehensively regulate and equalise all the 

rights and obligations of same-sex and opposite-sex couples. In instances where 

the statutorily determined obligations of same-sex couples and opposite-sex 

couples are [now being] made equivalent, the issue at stake does not concern 

unconstitutional limitations of the rights of same-sex couples, but about 

equalising the duties originating in family relations, regarding which a same-sex 

union and an opposite-sex union are “equal or similar”. In the opinion of the 

National Assembly, the factual circumstances and situations at stake are equal to 

those that existed when the Constitutional Court assessed the statutory 

regulation of inheritance (Decision of the Constitutional Court U-l-426/05), as also 

other laws grant rights in a manner equivalent to that in the SSCPRA and the IA. 

The National Assembly claims unconstitutionalities in 19 sectoral laws and 

mentions another 21 laws that exclude same-sex partners that have not 

registered their partnerships from being considered to be family members, and 

some of these laws do not even list registered same-sex partners as family 

members. In the opinion of the National Assembly, such omission of certain 

persons that in fact are emotionally connected and live together is damaging to 

the public interest and at the same time entails a violation of the principle of 

equality before the law, as well as discriminatory treatment. 

  

21. The National Assembly claims that there is no human right to marry and that 

the definition of marriage in force is not inconsistent with the Constitution. It 

opines, however, that it is not possible to remedy all existing unconstitutionalities 

due to unjustified differentiation based on a circumstance referred to in Article 14 

of the Constitution by a solution different than changing the definition of marriage 

such as is determined in the MFRA-D. The National Assembly states that, within 

the framework of the wide margin of appreciation and decision-making it enjoys, 
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it merely selected the most appropriate solution by which the sole objective 

pursued is effectively achieved, namely to completely eliminate discriminatory 

treatment of same-sex couples. The National Assembly opines that there exist 

political, moral, and comparative arguments for opposite-sex couples and same-

sex couples to be made equivalent, i.e. regardless of gender and sexual 

orientation. The equalisation of all rights and obligations is allegedly required by 

Article 14 of the Constitution and Article 1 of Protocol No. 12 to the ECHR, which 

the National Assembly interprets in accordance with the case law of the ECtHR 

[sic]. The National Assembly opines that, as regards the MFRA-D, a referendum 

is inadmissible precisely because the MFRA-D remedies both the 

unconstitutionalities that have already been established as well as all existing 

unconstitutionalities in sectoral legislation that has not yet been subject to 

constitutional assessment.  

  

22. The MFRA-D encompasses a substantive change to only four articles, 

namely those that refer to the definition of marriage, modifying them in such 

manner that two persons regardless of their sex can marry. Article 7 of the MFRA 

clearly determines that adoption entails a special form of raising minors. The 

National Assembly does not interfere with this article by the amendment of the 

MFRA. Adoption is not a right, but remains a particular institute for the protection 

of minors in which the most suitable surrogate parents are found for a minor 

through an adoption procedure, and not the other way around. On the basis of 

the MFRA-D, same-sex couples will merely acquire the right to submit a proposal 

to initiate an adoption procedure, but not the right to adopt as such. Hence, the 

allegation that same-sex couples will acquire the right to adopt on the basis of the 

MFRA-D is erroneous. The possibility that also same-sex couples may be 

candidates in an adoption procedure is merely one of the logical consequences 

of the full statutory equalisation of same-sex and opposite-sex couples. The 

MFRA-D provides no basis for the conclusion that the state must ensure its 

citizens the right to adopt a child. [The National Assembly] cites examples of laws 

that allow discriminatory treatment of children living in homosexual partnerships 

and claims that the MFRA-D ensures that also children living in such “families” 

are ensured equal rights and benefits as children living in families where the 

parents are married or live in a common-law marriage. Also in this part, 

consistent respect for the constitutional provision that imposes on the state the 

obligation to protect the family and in particular the protection of children and 

young people is ensured. The National Assembly stresses that on the basis of 

Article 53 of the Constitution, the state is obliged to protect the family and 

children regardless of whether the parents or foster parents of these children live 

in a same-sex partnership or in an opposite-sex partnership. Allegedly, such 
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“families” already exist and it is inadmissible that the state does not ensure them 

the appropriate protection required by the Constitution [sic]. 

  

23. According to the National Assembly, the MFRA-D and the Order pursue a 

number of constitutional principles, human rights, and fundamental freedoms. 

They both respect the principle of a state governed by the rule of law (Article 2 of 

the Constitution), the right to equal treatment before the law (the first and second 

paragraphs of Article 14 of the Constitution, Article 14 of the ECHR, Articles 2 

and 4 of the United Nations Convention on the Rights of the Child (Official 

Gazette SFRY, No. 15/1990, the Act on Notification of Succession concerning 

UN Conventions and Conventions Adopted by the International Agency for 

Atomic Energy, Official Gazette RS, No. 35/92, MP, No. 9/92) and Council 

Directive 2000/78/EC of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation (OJ L 303, 2 December 2000)), 

the right to personal dignity and safety (Article 34 of the Constitution), the right to 

privacy and personality rights (Article 35 of the Constitution), the right to obtain 

redress for the violation of human rights (the fourth paragraph of Article 15 of the 

Constitution), the authority of the Constitutional Court and the principle of the 

separation of powers (Article 2 and the second paragraph of Article 3 of the 

Constitution), the right to respect for one’s home, family life, care for motherhood, 

fatherhood, the family and children, marriage, and family (Article 53 of the 

Constitution and Article 8 of the ECHR), the rights and duties of parents (Article 

54 of the Constitution), the right to peaceful enjoyment of property (Article 33 of 

the Constitution), Article 1 of Protocol No. 1 to the European Convention for the 

Protection of Human Rights (Official Gazette RS, Nos. 33/94, MP, 7/94), and the 

prohibition of incitement to discrimination and the prohibition of inflaming hatred 

and intolerance (Article 63 of the Constitution). 

  

24. The National Assembly draws special attention to the fact that the ratification 

of Protocol No. 12 to the ECHR strengthened and significantly expanded 

protection from discrimination in the Slovene constitutional system, as it includes 

statutory rights. The National Assembly refers to the Judgment of the ECtHR in 

Sejdič and Finci v. Bosnia and Herzegovina, dated 22 December 2009, in which 

the ECtHR allegedly applied Article 1 of Protocol No. 12 to the ECHR as the 

assessment criterion.  

  

25. Despite the fact that there is no human right to marry, the National Assembly 

opines that such regulation as proposed in the MFRA-D does not raise any doubt 

regarding its admissibility. Allegedly, it does not follow from the Constitution that 

marriage can only be concluded between two persons of opposite sex, however it 

is determined that “marriage is based on the equality of spouses” and that 
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“marriages shall be solemnised before an empowered state authority.” This 

constitutional provision was allegedly also complied with following the adoption of 

the MFRA-D. Also the second paragraph of Article 53 of the Constitution, which 

determines that “[m]arriage and the legal relations within it and the family, as well 

as those within an extramarital union [i.e. common-law marriage], shall be 

regulated by law,” was allegedly complied with. The National Assembly states 

that, within the framework of Article 53 of the Constitution, the state must protect 

the family regardless of the circumstances referred to in Article 14 of the 

Constitution and also has to ensure the protection of the family in instances of 

same-sex couples. It also stresses that the adopted solution does not interfere in 

any way with the rights of other individuals or the rights of opposite-sex couples, 

and in this respect it mentions Decision of the Constitutional Court No. U-l-

111/04, dated 8 July 2004 (Official Gazette RS, No. 77/04, and OdlUS XIII, 54). 

The regulation is not inconsistent with either the Constitution or international acts, 

and is the only effective solution that consistently remedies all types of 

discrimination and unequal treatment prohibited by the Constitution. The National 

Assembly draws attention to the position of the ECtHR in Schalk and Kopf v. 

Austria, in which the ECtHR did not establish a violation of the right to marry (in 

accordance with Article 12 of the ECHR), but allegedly nevertheless established 

that this right is not in all instances limited to the marriage of two persons of 

opposite sex, therefore it is in principle impossible to completely exclude the 

applicability of Article 12 of the ECHR [sic]. The National Assembly also does not 

see a justified reason due to which relationships between same-sex couples or 

partners would have to be regulated by a different and separate law, and not by 

the overarching law, which is the only suitable law for such regulation and subject 

matter. 

  

26. The National Assembly also states that the full equalisation of same-sex 

couples and opposite-sex couples extends not only to regulation of the exercise 

of rights falling in the public sphere, but also to rights in the private sphere. In the 

assessment of the National Assembly, the prohibition of discrimination 

determined by Article 14 of the Constitution refers to both private and public 

spheres. The need to ensure equal treatment in all fields also follows from the 

obligations determined by Article 5 of the Constitution. This provision imposes on 

the state positive obligations, including the obligation to ensure equal treatment 

as defined by Article 14 of the Constitution and by Protocol No. 12 to the ECHR 

in both public and private spheres. In the private sphere, individuals namely have 

at their disposal a range of services, while access to some of these services also 

depends on a certain person being recognised as a family member. The basis for 

such argumentation also follows from the Judgment of the European Union in 

Jürgen Römer v. Freie und Hansestadt Hamburg, C-147/08, dated 10 May 2011. 
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27. As regards the allegation that the establishment of a “common-law same-sex 

partnership” excessively limits privacy and freedom, the National Assembly states 

that the manner of regulation of common-law marriage does not play a significant 

part, as the purpose of the MFRA-D is to eliminate discrimination against same-

sex couples and not to change the regulation of common-law marriage currently 

in force. As regards the alleged violation of the right to conscientious objection, 

the National Assembly states that the statutory determination of this right is not a 

subject of regulation in the MFRA-D, therefore there is no need for a special 

regulation in the MFRA that would depart from the regulation determined in the 

Public Servants Act (Official Gazette RS, Nos. 63/07 – official consolidated text 

and 65/08), in accordance with which civil registry officers also now do not have 

the right to conscientious objection. A solution that would allow a conscientious 

objection to be raised only with regard to marriages of same-sex couples could 

be inappropriate or inadmissible. 

  

28. According to the National Assembly, it is evident from all the mentioned 

arguments and facts that the MFRA-D cannot and must not be the subject of 

decision-making in a referendum as it falls within the group of laws regarding 

which the second paragraph of Article 90 of the Constitution determines that a 

referendum may not be called. 

  

29. The Constitutional Court sent the reply of the National Assembly to the 

petitioners of the referendum, who maintain the allegations contained in the 

request. They allege that the Koalicija "Za otroke gre!” [the “It’s about the 

Children!” Coalition] support the regulation of all social rights and duties of same-

sex couples that are based on their cohabitation. However, they are opposed to 

the possibility of same-sex couples adopting children and the right of same-sex 

couples to decide to have children. They opine that the National Assembly could 

have regulated the rights of same-sex couples in a different legislative manner, 

namely by amending the SSCPRA. They supplemented their allegations 

regarding the unconstitutionality of the MFRA-D with the [argument] that [this Act] 

was adopted in an expedited procedure and the fact that the definition of 

marriage in force, i.e. a union between a man and a woman, is not 

unconstitutional, which also follows from the reply of the National Assembly. The 

petitioners of the referendum allege that there is no right to a same-sex marriage, 

therefore the decision whether such partnerships should be recognised or not 

does not concern human rights or any other unconstitutionalities, but an issue of 

a political nature. They are opposed to the position of the National Assembly that 

opposite-sex couples and same-sex couples are in an equal position, as such 

position is based on denial of the natural fact that only a man and a woman 
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[together] can have biological children. According to the petitioners of the 

referendum, such an understanding of the principle of equality entails a legally 

positivistic abolition of [the recognition of] the natural significance of a union 

between a man and a woman for the birth and development of children, and for 

raising them. The petitioners of the referendum also allege that the National 

Assembly failed to regulate the right to conscientious objection in the fields of, for 

instance, education, marrying, social care, and the judiciary, due to which the 

right to conscientious objection – in conjunction with the right to freedom of 

conscience (or freedom of religion) – of individuals in certain professions could 

be violated. Hence, by [adopting] the MFRA-D, the legislature allegedly created 

an unconstitutional legal gap in the statutory regulation that is inconsistent with 

the principle of the precision and predictability of legal regulations (the principles 

of a state governed by the rule of law determined by Article 2 of the Constitution). 

As regards the protection of the family in international law, the petitioners of the 

referendum state that the majority of legal systems recognise the institute of 

marriage and protect it, in light of the fundamental interest of every society to 

self-preservation, as the elementary procreative social unit. Also international law 

is in line with such, and therein the principle that the traditional family based on 

marriage is the fundamental social unit is accepted as indisputable. According to 

the petitioners of the referendum, also the constitution-framers followed such 

doctrine, which recognised the natural institute of marriage in Article 53 of the 

Constitution.  

  

30. The Constitution does not in fact precisely determine that [future spouses] 

must be of different sexes in order to be able to marry, but in the opinion of the 

petitioners of the referendum this is self-evident. They state that Article 53 of the 

Constitution cannot be understood in a manner in which the constitution-framers 

would leave this question to be regulated by the legislature. They draw particular 

attention to the fact that also in international legal instruments the opposite-sex 

character of matrimony is not expressly (expresis verbis) mentioned, which 

confirms the fact that marriage is a pre-legal institute and that [the condition of 

being of] opposite sex is self-evident to such an extent that the contracting states 

never concretely and specifically expressed it, but always implied it in individual 

legal terms. The opposite-sex character is namely directly indicated by the 

provisions of conventions that refer to men and women, as well as the provisions 

regarding spouses, the family, etc. In international instruments, all of these terms 

are understood in such a manner that they refer to the traditional family. In the 

opinion of the petitioners of the referendum, also consideration of the rationale 

and the effects of the international norm regarding the equality of spouses leads 

to such an understanding of international law. The norm regulating the equality of 

spouses is namely based on legal equality, which presupposes that the two 
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sexes are different. As soon as homosexual matrimony is introduced, this 

provision loses its rationale. Also among the state signatories of the ECHR there 

does not (as yet) exist a sufficient consensus regarding the abolition of [the 

condition that future spouses] must be of opposite sex as the qualificatory 

circumstance for entering into a valid marriage. 

  

  

B – I 

  

31. In accordance with the first sentence of the second paragraph of Article 3 of 

the Constitution, in Slovenia power is vested in the people. In accordance with 

the second sentence of the second paragraph of this Article, the people exercise 

this power directly or [indirectly] through elections, consistent with the principle of 

the separation of powers. The people exercise this power directly or directly 

participate in its exercise in the recognised forms of so-called direct democracy, 

among which the referendum also falls. This is a form of voters’ direct decision-

making on the Constitution, a law, some other legal act, or any other issue that is 

important for the social community. It entails the right of all citizens who have the 

right to vote in elections or in referendums to decide, by a general vote, on an 

individual act of (as a general rule) the representative body. From the viewpoint 

of the functioning of the power of the state, [a referendum] entails a manner of 

participation of the people in adopting the most important legal and political 

decisions that otherwise fall within the competence of the representative 

body.[1] In this case, also the people feature alongside the representative body 

as the legislator. 

  

32. Although in Slovenia the people exercise power indirectly through their 

representatives in the National Assembly or directly in a legislative referendum, 

neither of these two types of democratic exercise of power is without limitations. 

Namely, the Republic of Slovenia is a constitutional democracy, the essence of 

which is that the values protected by the Constitution prevail also over the 

democratically adopted decisions of the majority (cf. Decision of the 

Constitutional Court No. U-I-111/04). All governing power may only be exercised 

within the confines of the Constitution and every authoritative decision must fall 

within the ambit of the constitutionally admissible possibilities. For instances 

where the National Assembly as the general representative body adopts 

unconstitutional statutory solutions, there is a mechanism determined already in 

the Constitution by means of which such solutions can be eliminated from the 

legal order – namely by a decision of the Constitutional Court in proceedings to 

review the constitutionality of a law (Decision of the Constitutional Court No. U-II-

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn1
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2/09, dated 9 November 2009, Official Gazette RS, No. 91/09, and OdlUS XVIII, 

50, Para. 8). 

  

33. The Constitution regulates the legislative referendum in Article 90, which was 

amended by UZ90, 97, 99. In accordance with the first paragraph of Article 90 of 

the Constitution, the National Assembly calls a referendum on the entry into force 

of a law if so required by at least forty thousand voters. The second paragraph of 

Article 90 of the Constitution determines the instances wherein a referendum is 

inadmissible. Namely, a referendum may not be called: 

– on laws on urgent measures to ensure the defence of the state, security, or the 

elimination of the consequences of natural disasters; 

– on laws on taxes, customs duties, and other compulsory charges, and on the 

law adopted for the implementation of the state budget; 

– on laws on the ratification of treaties; 

– on laws eliminating an unconstitutionality in the field of human rights and 

fundamental freedoms or any other unconstitutionality. 

In accordance with the third paragraph of Article 90 of the Constitution, the right 

to vote in a referendum is held by all citizens who are eligible to vote in elections. 

On the basis of the fourth paragraph of Article 90 of the Constitution, a law is 

rejected in a referendum if a majority of voters who have cast valid votes vote 

against the law, provided at least one fifth of all qualified voters have voted 

against the law (the rejection quorum). In accordance with the fifth paragraph of 

Article 90 of the Constitution, the regulation of the manner of implementation of 

the legislative referendum is left to statutory regulation.[2] 

  

34. The constitutional amendment requires that the RPIA be harmonised within 

one year (the first paragraph of Section II of UZ90, 97, 99). Until [the RPIA] is 

harmonised, in accordance with the second paragraph of Section II of UZ90, 97, 

99, Article 21 of the RPIA applies mutatis mutandis such that the Constitutional 

Court decides on any dispute between the proposer of a referendum and the 

National Assembly, if the latter rejects a request to call a legislative referendum. 

  

35. It follows from the first paragraph of Article 90 of the Constitution that a 

legislative referendum is called by the National Assembly, that the subject of a 

referendum is a law in its entirety (and not individual questions relating thereto), 

that the referendum is a subsequent referendum (i.e. on a law that the National 

Assembly has already adopted but which has not yet entered into force), and that 

the question decided on in the referendum is whether the law should enter into 

force (i.e. it is a so-called suspensive referendum, because the request to call the 

referendum suspends the entry into force of the law in question until a decision is 

made in the referendum).  

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn2
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36. The regulation of the legislative referendum in force differs in many aspects 

from the regulation previously in force. Prior to this amendment, the Constitution 

regulated the legislative referendum such that the National Assembly was able to 

call a referendum on its own initiative, however it was obliged to call one if so 

required by at least one third of the deputies, by the National Council, or by forty 

thousand voters. Compared to the regulation previously in force, the possibility of 

initiating a referendum is now significantly narrower, as it is only open to voters. 

Another significant change is the determination of instances in which it is 

inadmissible to call a referendum. In accordance with the previous regulation, it 

was admissible to call a referendum on any issue that could be the subject of 

regulation by law. However, also under the previous regulation the right to 

request the calling of a legislative referendum was not absolute in the sense that 

a referendum was always admissible when the conditions for calling a 

referendum determined by the second paragraph of Article 90 were fulfilled. The 

Constitutional Court adopted such position already in Decision No. U-I-47/94, 

dated 19 January 1995 (Official Gazette RS, No. 13/95, and OdlUS IV, 4), in 

which it proceeded from the fact that, parallel to the right guaranteed by the 

second paragraph of Article 90 of the Constitution, there can also exist other, 

equally constitutionally guaranteed, values that have to be ensured constitutional 

protection; in individual cases, the weight of these constitutional values is so 

significant that the right to request the calling of a legislative referendum must 

give way. The first paragraph of Article 21 of the RPIA was also based on such 

[an understanding], on the basis of which – even if the conditions determined by 

the second paragraph of Article 90 of the Constitution were fulfilled – a 

referendum was not carried out if the Constitutional Court assessed that 

unconstitutional consequences would arise due to the suspension of the entry 

into force of the law or due to its rejection in a referendum. Contrary to the 

previous regulation, the second paragraph of Article 90 of the Constitution 

expressly determines four legislative areas or types of laws regarding which a 

referendum may not be called. The third significant change is the determination 

of new conditions for the validity of the decision in a referendum. Namely, on the 

basis of the fourth paragraph of Article 90 of the Constitution, a law is rejected in 

a referendum if a majority of voters who have cast valid votes vote against the 

law, provided at least one fifth of all qualified voters have voted against the law 

(the rejection quorum).[3] Hence, the rejective post-legislative referendum 

introduced by the constitution-framers in the last constitutional amendment is a 

means to prevent the entry into force of a legal act adopted by the representative 

body that the voters are opposed to (a veto by the people).[4] 

  

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn3
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn4
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37. The petitioners of the referendum allege that, considering the wording of the 

second paragraph of Section II of UZ90, 97, 99, the National Assembly should 

not have decided on the admissibility of the referendum already in the phase of 

collecting signatures in favour of the request to call a referendum but only after 

(if) forty thousand signatures had already been collected and the petitioner of the 

referendum had become the proposer of the referendum in accordance with the 

RPIA.  

  

38. UZ90, 97, 99 indeed determines that the Constitutional Court shall decide on 

any dispute between the National Assembly and “the proposer of a referendum”. 

However, this provision cannot be understood in a manner such that the National 

Assembly may only decide to reject a request to call a referendum once forty 

thousand signatures in favour of the request to call a referendum have already 

been collected and the petitioner of the referendum has become the proposer of 

the referendum within the meaning of the RPIA. The term “proposer of the 

referendum” is an autonomous constitutional term that signifies both the 

petitioner of a referendum and the proposer of a referendum within the meaning 

of the RPIA. The reason for the admissibility of the possibility of the National 

Assembly deciding to reject a request to call a referendum already in the phase 

of collecting signatures follows from the fact that the laws regarding which a 

referendum is inadmissible in accordance with the second paragraph of Article 90 

of the Constitution protect important constitutional values (i.e. the defence of the 

state, security, or the elimination of the consequences of natural disasters), 

ensure fundamental tax and financial bases, as well as sources for financing the 

state, enable the implementation of the state budget, or eliminate 

unconstitutionalities in the field of human rights and fundamental freedoms or any 

other unconstitutionalities. As regards the objectives pursued by these laws, it is 

necessary to enable any doubts regarding the constitutionality of decision-making 

in a referendum to be resolved as soon as possible, and hence to enable the 

legislative procedure in the broader sense to be completed as promptly as 

possible,[5] which leads to the final decision whether a certain law that the 

National Assembly has already adopted should enter into force.  

  

39. Allowing the National Assembly to decide whether to reject a request to call a 

referendum already in the phase of collecting signatures in favour of the request 

to call a referendum benefits voters as well. When the President of the National 

Assembly determines the time period for collecting signatures, the citizens are 

called upon to decide whether they support the content of the request to call a 

referendum on a certain law. This question is put to all citizens with the right to 

vote. The question that is raised in that phase of the procedure for calling a 

legislative referendum is essentially the same as the question that would be put 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn5
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in a referendum, provided that it obtains the necessary support. In both the first 

and second instances it is the same target population that is being asked [a 

question]. Merely because collecting signatures in this phase of the procedure 

does not yet have the status of a request within the meaning of Article 12 of the 

RPIA, although this is already a substantively defined request that only needs the 

support of voters, it is not reasonable to wait for the petition to also formally 

become a request (and hence to delay the entry into force of the law), if it is 

manifest already in that phase that subsequently it will not be admissible to put 

the question at issue to the same target population.[6] Therefore, taking into 

consideration also the second paragraph of Article 21 of the RPIA, in the new 

constitutional regulation of the referendum the constitutional term “proposer of a 

referendum” must be understood in the sense that the National Assembly may 

decide to reject a request to call a referendum already in the phase of collecting 

signatures in favour of the request to call the referendum and that also the 

petitioner of the referendum may initiate proceedings before the Constitutional 

Court as regards such decision [of the National Assembly].  

  

40. By the challenged Order, the National Assembly rejected the request to call a 

referendum regarding the MFRA-D, as in its view this is a law eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms. In view 

of the above, the Constitutional Court must answer the question of whether this 

concerns the legal situation referred to in the fourth indent of the second 

paragraph of Article 90 of the Constitution. Therefore, it must assess whether the 

MFRA-D is a law by which the legislature has eliminated an unconstitutionality in 

the field of human rights and fundamental freedoms. 

  

41. In accordance with the fourth indent of the second paragraph of Article 90 of 

the Constitution, a referendum may not be called on laws eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality. It is a logical imperative that eliminating an 

unconstitutionality presupposes that such an unconstitutionality has already been 

established beforehand. It is namely impossible to [intentionally] eliminate 

something whose existence is completely unknown to the subject eliminating it. 

  

42. Hence, the question is which unconstitutionality the fourth indent of the 

second paragraph of Article 90 of the Constitution refers to and who established 

the unconstitutionality whose elimination is the subject of the law in question. The 

second sentence of the second paragraph of Article 3 of the Constitution 

enshrines the principle of the separation of legislative, executive, and judicial 

powers. Within the system of the separation of powers, in accordance with the 

first indent of the first paragraph of Article 160 of the Constitution, the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn6
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Constitutional Court has the power to assess the constitutionality of regulations 

adopted by the legislative power.[7] Such entails that the Constitutional Court is 

entrusted with [the power] to establish unconstitutionalities authoritatively and 

with finality. Therefore, the wording of the fourth indent of the second paragraph 

of Article 90 of the Constitution, which refers to the elimination of an 

unconstitutionality, must be understood in the sense that a referendum may not 

be called only with regard to laws eliminating an unconstitutionality that the 

Constitutional Court has already established by a decision and with regard to 

laws eliminating a violation of a human right that has been established by a 

judgment of the ECtHR (Article 8 of the Constitution and Article 46 of the ECHR). 

  

43. Such an understanding of the fourth indent of the second paragraph of Article 

90 of the Constitution follows already from the historic and comparative 

interpretation of the previous and current regulation of the subsequent legislative 

referendum. Prior to the amendment of Article 90 of the Constitution, the 

Constitutional Court decided on the admissibility of referendums on the basis of 

Article 21 of the RPIA, as the regulation previously in force did not determine the 

instances in which a referendum would be inadmissible. In fact, even then the 

right to request the calling of a legislative referendum was not absolute in the 

sense that a referendum would always be admissible whenever the conditions for 

calling a referendum determined by the second paragraph of Article 90 were 

fulfilled. Even if the conditions determined by the second paragraph of Article 90 

of the Constitution were fulfilled, on the basis of the first paragraph of Article 21 

of the RPIA a referendum was not carried out if the Constitutional Court 

established that unconstitutional consequences would arise due to the 

suspension of the entry into force of the law or due to its rejection in a 

referendum. Hence, the regulation previously in force allowed the Constitutional 

Court to assess any possible unconstitutionality, even such unconstitutionalities 

that the Constitutional Court had not already established, and allowed it to 

balance the right to a referendum, on the one hand, and the weight of the 

possible unconstitutional consequences of the referendum, on the other (e.g. 

Decisions of the Constitutional Court No. U-II-1/09, dated 5 May 2009, Official 

Gazette RS, No. 35/09, and OdlUS XVIII, 20, No. U-II-2/09, and No. U-II-1/12, U-

II-2/12, dated 17 December 2012, Official Gazette RS, No. 102/12, and OdlUS 

XIX, 39).  

  

44. On the one hand, such entailed that the Constitutional Court had to form 

substantive assessment criteria regarding the (in)admissibility of referendums, 

which it progressively built as its case law developed.[8] This had an impact on 

the predictability of decision-making and thus on the factual position of petitioners 

and proposers of referendums. On the other hand, such regulation required 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn7
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assessment of whether an unconstitutional situation exists as the preliminary 

question in the procedure for decision-making on the admissibility of a 

referendum, which is a part of the legislative procedure in the broader sense. All 

of that additionally complicated the legislative procedure and rendered it more 

difficult, and also delayed the entry into force of laws that the National Assembly 

had already adopted. Also the constitution-framers were aware of this 

deficiency.[9] In accordance with the principles of a state governed by the rule of 

law, in order to ensure in advance the clarity of which referendums are 

admissible and which are not, in the second paragraph of Article 90 of the 

Constitution the constitution-framers expressly, clearly, and precisely stated the 

instances in which a referendum may not be called. They clearly stated that in 

these exhaustively listed instances the right to a referendum does not even exist.  

  

45. The difference between the two regulations is, hence, of crucial importance. 

Not only does the concept “the possibility that unconstitutional consequences 

arise” have a broader meaning than the concept “elimination of an 

unconstitutionality”, but, where the legislature eliminates an unconstitutionality 

(i.e. it implements a decision of the Constitutional Court or a judgment of the 

ECtHR), in accordance with the new constitutional regulation of referendums, 

also the right to a referendum is excluded in advance. In this respect, a balancing 

of the right to a referendum and other constitutional values that are implemented 

by a law transposing a decision of the Constitutional Court or a judgment of the 

ECtHR has already been carried out by the constitution-framers. They gave 

absolute priority to respect for the decisions of the Constitutional Court, 

judgments of the ECtHR, and the constitutional values protected by such 

decisions. 

  

46. By expressly listing the instances in which a referendum may not be called, 

the constitution-framers eliminated the unpredictable and unclear aspects in a 

sensitive field of (the exercise of) the right to request the calling of a referendum 

and the right to vote in a referendum. The new regulation ensures a clear, 

precise, and transparent referendum procedure, creates conditions for 

completing the legislative procedure in a prompter manner, and makes the 

referendum procedure predictable, thus improving the position of interested 

entities (i.e. the possible petitioners and proposers of referendums, including the 

National Assembly), and, at the same time, by excluding the possibility of a 

referendum in certain cases determined in advance, effectively protects important 

constitutional values that would be jeopardised as a result of holding a 

referendum. Express determination of laws regarding which a referendum may 

not be called also eliminates the risk of an arbitrary assessment of the 

admissibility of a referendum, as it imposes clearer criteria for such assessment 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn9
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and at the same time clearly indicates to potential proposers when a referendum 

may not be called. The clearer and more unambiguous rules are, the fewer 

unclear aspects there are regarding their interpretation and application, and 

consequently the fewer disputes as well. 

  

47. Naturally, the position according to which the fourth indent of the second 

paragraph of Article 90 of the Constitution only refers to laws eliminating 

unconstitutionalities that have already been established by the Constitutional 

Court or the ECtHR does not entail that the National Assembly may not at its 

discretion amend statutory regulations that it deems to be inconsistent with the 

Constitution. Namely, in accordance with the Constitution, the legislature has the 

duty to ensure that the legal acts it adopts are in conformity with the Constitution 

(Articles 87 and 153 of the Constitution). As the bearer of the legislative function, 

the legislature has to respond to the needs in all areas of life in society, which is 

all the more true if the needs in question concern the foundations of the 

functioning of the state or the ability to effectively ensure human rights and 

fundamental freedoms.[10] In performing the legislative function, it is bound only 

by the Constitution and in such framework it alone decides which matters it will 

regulate by law and in what manner. However, the first sentence of the second 

paragraph of Article 3 of the Constitution enshrines the principle of popular 

sovereignty,[11] in accordance with which all the power in the state stems from 

the people and belongs to the people, while the bearers of power act as 

representatives of the people. From the principle of popular sovereignty there 

follows the principle of a democratic state (Article 1 of the Constitution), within 

which there exist two manners of exercising popular sovereignty – indirect and 

direct. The referendum is the most important form of the direct participation of the 

people in the exercise of power. The existence of a referendum in an individual 

system necessarily entails that the representative body is not the only legislator, 

since the people, too, are a legislator.[12]  

  

48. In accordance with the Constitution, both the representative body and the 

people themselves have the freedom to make legislative decisions. However, 

neither the legislature nor the people have legislative freedom as regards the 

obligation to implement the decisions of the Constitutional Court or the ECtHR. It 

would be superfluous to reiterate that the decisions of the Constitutional Court 

and the judgments of the ECtHR are binding on the National Assembly and that 

the latter has the duty to implement them within the imposed time limits. 

Disrespect for such decisions entails a severe violation of the principles of a state 

governed by the rule of law determined by Article 2 of the Constitution and the 

principle of the separation of powers determined by the second paragraph of 

Article 3 of the Constitution.[13] The Constitution, the decisions of the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn10
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Constitutional Court, and the judgments of the ECtHR are not only binding on the 

National Assembly as the legislature, but also on citizens when they exercise 

power directly by voting in a referendum on a particular law.[14]  

  

49. This is precisely the reason why in the cases referred to in the fourth indent of 

the second paragraph of Article 90 of the Constitution the National Assembly has 

the duty to prevent a referendum. In all the other instances, where the 

representative body eliminates an alleged unconstitutionality in the field of human 

rights or fundamental freedoms at its discretion, the will of the representative 

body cannot outweigh the right of the people to perform the legislative function 

directly by voting in a referendum. The interpretation of the fourth indent of the 

second paragraph of Article 90 of the Constitution according to which the 

elimination of an unconstitutionality only entails the elimination of an 

unconstitutionality that has already been established by the Constitutional Court 

or the ECtHR is therefore also in favorem of the right to a referendum. The 

constitution-framers excluded this right in advance but only as regards a list of 

narrowly defined situations. For instances where, on the basis of the will of the 

people, allegedly unconstitutional statutory solutions would enter into force, the 

Constitution provides effective mechanisms by means of which such provisions 

can be eliminated from the legal order – namely by a decision of the 

Constitutional Court in proceedings to review the constitutionality of a law on the 

basis of a request submitted by the entitled applicants referred to in the first 

paragraph of Article 23a of the CCA, on the basis of a petition when the 

petitioners demonstrate legal interest, or in proceedings in accordance with 

Article 30 and the second paragraph of Article 59 of the CCA. 

  

50. In view of the reasons stated above, including the pursued objectives stated 

in the fourth indent of the second paragraph of Article 90 of the Constitution (see 

Para. 46 of the reasoning), the intention of the constitution-framers, which is not 

clearly evident from the text itself and from the regulation as a whole, and which 

also does not have a clear and unambiguous basis in the file concerning the 

amendment of the Constitution, is not relevant for the interpretation of this 

constitutional provision.[15] The legal interpretation of a normative text is namely 

directed towards the objectively valid rationale of the legal rule and is not limited 

to assessing the objective that the author of that text possibly had in mind.[16] 

Furthermore, it follows already from the literal interpretation that the phrase 

“established unconstitutionality” entails a pleonasm, because (as explained in 

Para. 41 of the reasoning), by the nature of the matter, only something that the 

person eliminating it knows already exists can be subject to elimination. Although 

the constitution-framers did not follow the proposal of the Expert Group of the 

Constitutional Commission, which proposed the diction “eliminating an 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn14
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established unconstitutionality”, and did not include the word “established”, that 

does not in and of itself mean that a referendum is also inadmissible when the 

legislature is eliminating an unconstitutionality it has established itself. Namely, if 

the adjective “established” had remained in the text, it would still have remained 

unclear which authority is called upon to establish unconstitutionalities (e.g. the 

National Assembly, the proposer of the law, the legal profession, expert advisory 

services together with the proposer of the law, separate opinions of Constitutional 

Court judges, etc.). Yet, Article 160 of the Constitution provides a clear answer; it 

is the Constitutional Court that has the power to establish unconstitutionalities 

with erga omnes effect. However, when rights contained in the ECHR are 

concerned, it is the ECtHR. 

  

51. Hence, in accordance with the fourth indent of the second paragraph of 

Article 90 of the Constitution, a referendum may not be called on laws eliminating 

an unconstitutionality in the field of human rights or fundamental freedoms that 

has already been established by the Constitutional Court or the ECtHR. However, 

this provision understandably cannot be interpreted in a manner such that a 

referendum may not be called in cases where the legislature adopts a statutory 

regulation by which it indirectly, by means of the effects such statutory regulation 

produces in other legal fields, eliminates an unconstitutionality that the 

Constitutional Court or the ECtHR have already established. Namely, in such 

cases the legislature amends the regulation regarding issues that are not directly 

connected with the established unconstitutionality. It is true, however, that the 

National Assembly as the legislature may autonomously choose, within the 

framework of its powers, how and by which law it will eliminate an 

unconstitutionality established by the Constitutional Court or by the ECtHR. If it 

does so in an indirect manner by amending other regulations that have not been 

established to be unconstitutional or regulates anew a certain field, this certainly 

is an expression of its legislative freedom. However, the same amount of 

legislative freedom held by the National Assembly is also held by the people. 

Therefore, such elimination of an established unconstitutionality cannot entail 

grounds for the inadmissibility of a referendum. 

  

  

B – II 

  

52. The MFRA-D directly amends the definition of marriage determined by the 

first paragraph of Article 3 of the MFRA (as well as a few provisions that are 

directly connected with this provision), and the amendment also indirectly 

interferes with the regulations in an undefined number of sectoral laws (allegedly 

around 70 laws), and thereby, inter alia, indirectly eliminates only the 
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unconstitutionality that the Constitutional Court established by Decision No. U-I-

425/06[17] and which refers to the regulation of inheritance by same-sex partners 

in the SSCPRA. Hence, such regulation does not entail the direct elimination of 

an already established unconstitutionality but concerns the regulation of 

something other than that which was imposed by the mentioned Decision of the 

Constitutional Court. Namely, the Constitutional Court has never established that 

the definition of marriage currently in force and the conditions for entering into 

marriage are unconstitutional (the first paragraph of Article 3 and Article 16 of the 

MFRA).  

  

53. Hence, the MFRA-D, the subject of which is a new definition of marriage, is 

not a law that concerns the legal situation referred to in the fourth indent of the 

second paragraph of Article 90 of the Constitution. Therefore, the Constitutional 

Court abrogated the challenged Order of the National Assembly rejecting the 

scheduling of a referendum on the MFRA-D. The duty of the National Assembly 

to implement the two decisions of the Constitutional Court mentioned above will 

thereby not cease to exist. 

  

  

C 

  

54. The Constitutional Court adopted this Decision on the basis of the second 

paragraph of Section II of UZ90, 97, 99, the first paragraph of Article 21 of the 

RPIA, and the third indent of the second paragraph of Article 46 of the Rules of 

Procedure of the Constitutional Court (Official Gazette RS, Nos. 86/07, 54/10, 

and 56/11), composed of: Mag. Miroslav Mozetič, President, and Judges Dr Mitja 

Deisinger, Dr Dunja Jadek Pensa, Mag. Marta Klampfer, Dr Etelka Korpič – 

Horvat, Dr Ernest Petrič, Jasna Pogačar, Dr Jadranka Sovdat, and Jan Zobec. 

The Decision was adopted by five votes against four. Judges Jadek Pensa, 

Korpič – Horvat, Pogačar, and Sovdat voted against. Judges Klampfer, Mozetič, 

Petrič, and Zobec submitted concurring opinions. Judges Jadek Pensa, Korpič – 

Horvat, Pogačar, and Sovdat submitted dissenting opinions. 

  

  

Mag. Miroslav Mozetič 

President 

  

 

[1] Taken from I. Kavčič in: I. Kaučič (Ed.), Zakonodajni referendum [Legislative 

Referendum], Inštitut za primerjalno pravo, GV Založba, Ljubljana 2010, p. 21. 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_1ftn17
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_2ftnref1


 

30 

[2] The fifth paragraph of Article 90 of the Constitution determines that 

referendums are regulated by a law passed in the National Assembly by a two-

thirds majority vote of the deputies present. 

[3] Prior to the amendment, the Constitution regulated the so-called subsequent 

legislative referendum approving an act, by which a draft act was confirmed in a 

referendum if a majority of those voting cast votes in favour of it. 

[4] I. Kaučič, op. cit., p. 24. 

[5] The legislative procedure in the broader sense also includes, in addition to the 

procedure for adopting a law in the National Assembly (the legislative procedure 

in the narrower sense), the legislative initiative (Article 88 of the Constitution), the 

suspensive veto of the National Council (the second paragraph of Article 91 of 

the Constitution), the legislative referendum (Article 90 of the Constitution), the 

promulgation of the law in question (the first paragraph of Article 91 and the 

second indent of the first paragraph of Article 107 of the Constitution), and the 

publication of the law in the Official Gazette of the Republic of Slovenia. 

[6] Cf. Decision of the Constitutional Court No. U-I-266/95, dated 20 November 

1995 (Official Gazette RS, No. 69/95, and OdlUS IV, 116). 

[7] In the system of the separation of powers, the Constitutional Court is in fact an 

authority falling within the judicial branch of power (Decision No. U-I-163/99, 

dated 23 September 1999, Official Gazette RS, No. 80/99, and OdlUS VIII, 209); 

however, in comparison with other courts exercising the judicial function, it has 

special powers (Articles 160 and 161 of the Constitution). It is the authority of the 

state that assesses the constitutionality of the regulations of the legislative 

branch of power and the constitutionality and legality of the regulations of the 

executive branch of power. In accordance with the first paragraph of Article 1 of 

the CCA, the Constitutional Court is the highest body of the judicial power for the 

protection of constitutionality, legality, and human rights and fundamental 

freedoms. 

[8] The last time the Constitutional Court upgraded its assessment criteria was in 

Decision No. U-II-1/12, U-II-2/12. 

[9] See: Report of the Constitutional Commission of the National Assembly on the 

Preparation of the Draft Constitutional Act Amending Articles 90, 97, and 99 of 

the Constitution of the Republic of Slovenia (EPA 620-VI), dated 29 March 2012 

[sic; 2013 is the correct year]. 

[10] Cf. Decision of the Constitutional Court No. U-II-1/12, U-II-2/12. 

[11] The first sentence of the second paragraph of Article 3 of the Constitution 

determines that in Slovenia power is vested in the people. 

[12] I. Kaučič, F. Grad, Ustavna ureditev Slovenije [Constitutional Regulation of 

Slovenia], GV Založba, Ljubljana 2011, p. 224. 

[13] See, e.g., Decisions of the Constitutional Court No. U-II-2/09 and No. U-II-

1/10, dated 10 June 2010 (Official Gazette RS, No. 50/10, and OdlUS XIX, 11). 
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[14] See Order of the Constitutional Court No. U-II-3/03, dated 22 December 

2003, OdlUS XII, 101. 

[15] In the case at issue, it is evident from the file concerning the amendment of 

the Constitution that the constitution-framers did not follow the proposal of the 

expert group to retain in the text the term “established” unconstitutionality. No 

reason for or intention to omit the word “established” explicitly follows from the 

file. 

[16] Therefore, it is possible to define something that never figured in the 

conscious mind of the authors of a text as the purpose of or rationale for the legal 

rule in question. An interpreter can understand the text better than its creators. 

This objective meaning of a normative text is therefore not always restricted to 

specific content, but includes the ever-present capacity to find answers to new 

legal needs and questions by producing new meanings; it cannot be envisioned 

as a unique mental process of [expressing] the will that created the normative 

text, but as the changing everlasting will carried by such normative text (G. 

Radbruch, Filozofija prava [The Philosophy of Law], GV Založba, Ljubljana 2007, 

pp. 146 and 147). 

[17] With the MFRA-D, the legislature indirectly eliminated only the 

unconstitutionality that the Constitutional Court established by Decision No. U-I-

425/06. Namely, the disputed equalisation does not even indirectly remedy the 

unconstitutionality that the Constitutional Court established by Decision No. U-I-

212/10, as the second paragraph of Article 10 of the IA contains its own definition 

of common-law marriage. 
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