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                                                 I                                                                   

  

In this opinion I will focus on the main reason for the majority decision: the 

interpretation of the phrase “to eliminate an unconstitutionality” in the text of the 

fourth indent of the second paragraph of Article 90 of the Constitution. I opine 

that the adopted interpretation exceeds the literal interpretation of this 

constitutional provision and that there is no basis therefor in the intention of the 

norm. I understand that the purpose of the fourth indent of the second paragraph 

of Article 90 of the Constitution is to draw attention – on account of the previously 

created possibility of voters to decide in a referendum – inter alia, to the 

protection of the values incorporated in the constitutional provisions on human 

rights and fundamental freedoms, and thus constitutional democracy in relation to 

direct democracy.[1] [2] Such purpose does not substantiate the need to “tighten” 

the literal meaning of the phrase “to eliminate an unconstitutionality.” I would 

opine that the contrary is true. Therefore, I was unable to concur with the 

interpretation in accordance with which this phrase must be understood in a 

manner such that it is not admissible to call a referendum only with regard to laws 

eliminating an unconstitutionality that the Constitutional Court has already 

established by a decision or with regard to laws eliminating an unconstitutionality 

that has been established by the European Court of Human Rights (hereinafter 

referred to as the ECtHR, cf. paragraph 42 of the reasoning of the majority 

decision). It seems obvious to me that the adopted interpretation collides with the 

constitutional requirement that the state protect human rights and fundamental 

freedoms on its territory (Article 5 of the Constitution). It restricts this requirement. 

In doing so, as far as I understand, it devalues the essence of the recent 

constitutional changes. The adopted interpretation namely states that a 

subsequent legislative referendum is admissible even if the law at issue 

eliminates an unconstitutionality in the field of human rights and fundamental 

freedoms. This entails that the possible rejection of a law that eliminates an 

unconstitutionality in the field of human rights and fundamental freedoms is 

allowed, and thus that an unconstitutional situation would continue. Naturally, I 

concur with the majority that the adopted interpretation is in favorem of “the right 
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to a referendum” (cf. Paragraph 49 of the reasoning of the majority decision); 

however, the result of the exercise of this right may lead to a situation that is 

constitutionally untenable. And preventing such a situation is the rationale for the 

recent constitutional amendment. It is unfortunate that in fact it was precisely the 

reference to the constitutionally determined power of the Constitutional Court to 

review the constitutionality of regulations (cf. Paragraph 42 of the reasoning of 

the majority decision) that denied the Constitutional Court the competence to 

answer the question of the constitutionality of the existing legal order in this 

delicate case from the viewpoint of constitutionally inadmissible discrimination on 

grounds of sexual orientation, which the Act Amending the Marriage and Family 

Relations Act (MFRA-D, EPA 257-VII) should eliminate. In contrast to the 

majority, I failed to find reasons of a formal nature that prevented a substantive 

review of the Order of the National Assembly Rejecting a Request to Call a 

Legislative Referendum on the MFRA-D, dated 26 March 2015 (Official Gazette 

RS, No. 20/15).  

  

  

II 

  

1. The first paragraph of Article 90 of the Constitution previously in force allowed 

the possibility of a referendum on any issue that is the subject of regulation by 

law. Obviously, by such a definition the Constitution enabled open access to a 

referendum, and thereby a wide field of possibilities to exercise direct democracy. 

Confronting the dilemma of the relationship between the constitutional 

requirement to protect human rights (Article 5 of the Constitution) and the values 

incorporated in the catalogue of human rights and fundamental freedoms in the 

Constitution, on the one hand, and the possibility to decide in a referendum, on 

the other, was inevitable due to the evident collision of two constitutional values. 

As far as I understand it, the second paragraph of Article 90 of the Constitution 

resolves precisely this dilemma. Namely, the fourth paragraph (inter alia) of the 

second paragraph of Article 90 of the Constitution excludes the possibility of a 

subsequent rejective referendum regarding laws eliminating an unconstitutionality 

in the field of human rights and fundamental freedoms. I can deduce two things 

by comparing the constitutional regulation of deciding in a referendum previously 

in force with the current regulation. First or all, that the rationale of the 

constitutional amendment was to limit the possibility to decide in a subsequent 

rejective referendum, inter alia, as regards content by which laws eliminate an 

unconstitutionality in the field of human rights that exists in the legal order. And 

second, that on the lawmaking level, the choice was made between two colliding 

values. The fact that a choice was made between two values colliding in the 

Constitution expresses that the protection of human rights and fundamental 
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freedoms is the protected value, namely to the detriment of the possibility to 

decide in a referendum, otherwise, there would be no constitutional requirement 

that there shall not be the possibility to decide in a subsequent (rejective) 

referendum if the law eliminates an unconstitutionality in the field of human rights 

and fundamental freedoms. The Constitution thereby narrows the possibility to 

exercise direct democracy. Hence, following the entry into force of the 

Constitutional Act Amending Articles 90, 97, and 99 of the Constitution of the 

Republic of Slovenia,[3] this possibility is essentially different; the change is not in 

favorem of the possibility to decide in a subsequent (rejective) referendum, 

provided, of course, that the law in question regulates matters listed in the 

second paragraph of Article 90 of the Constitution. 

  

2. In the case at hand, the Constitutional Court was faced for the first time with 

the question of decision-making on the admissibility of a referendum following the 

entry into force of UZ90, 97, 99. For the first time, the Constitutional Court was 

challenged with interpreting the new provisions of the Constitution that 

significantly modify the previous constitutional regulation of the possibility to 

decide in a subsequent rejective legislative referendum (cf. above); concretely, 

the interpretation of the fourth indent of the second paragraph of Article 90 of the 

Constitution was at issue. Such entails that the content of the norm incorporated 

in the text of this constitutional provision had not yet been carved from the 

wording of the norm in the form of the reasons on which decisions of the 

Constitutional Court would be based. Hence, in the constitutional case law there 

had been no experience of interpreting gaps between the elements in the 

wording of this provision of the Constitution and their true (legal) meaning. 

  

3. It appears to me that precisely due to this reason it was necessary that the 

Constitutional Court first pay attention to the wording of the fourth indent of the 

second paragraph of Article 90 of the Constitution as it is.[4] It is not the literal 

interpretation in its pure form that I have in mind, but the contextual 

understanding of the subject of interpretation.[5] [6] I find this analysis to be 

lacking in the majority Decision. Since it is always necessary to touch the surface 

in order to reach deeper, I opine that the majority Decision is deficient, and that 

the meaning of other applied interpretative approaches is devoid of the 

understanding offered by the basic and fundamental level of understanding of the 

wording that is the subject of interpretation. Why is that so? 

  

4. The question raised at the beginning of Paragraph 42 of the majority Decision, 

i.e. “[...] which unconstitutionality the fourth indent of the second paragraph of 

Article 90 of the Constitution refers to and who is the one who has established 

the unconstitutionality the elimination of which is the subject of the law in 
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question,” follows, as I understand it, from premises as if they are (were) given in 

advance and are naturally known to the interpreter. The question in the majority 

Decision namely presupposes: (1) that the entirety that is characterised by an 

unconstitutionality in the context of the norm that is interpreted falls to pieces, 

which are constitutionally significantly differentiated by another characteristic; (2) 

that within the context of the fourth indent of the second paragraph of Article 90 

of the Constitution the differentia specifica is the subject who established that 

certain content in a law in force is contrary to the Constitution – hence it is 

unconstitutional; and (3) that merely this requires that the subject carrying out the 

interpretation perform, in order to learn the true content of the wording, a 

selection of the content from the entirety, content that is differentiated by another 

characteristic. Such an approach seemed disputable to me. Firstly because it 

does not question the usual meaning of the word unconstitutionality, the meaning 

that this word has within the context of the norm that is subject to interpretation, 

but secondly also because it does not question whether the given wording within 

the context of the fourth indent of the second paragraph of Article 90 of the 

Constitution even allows the interpreter to analyse the totality characterised by 

being unconstitutional in such a manner that the entity carrying out the 

interpretation is then even challenged to carry out the selection with respect to 

the additional characteristic that the entity itself defined. It is all the more 

disputable because in such a manner an added (additional) characteristic not 

included in the text has become crucially important to defining the framework of 

the content that in accordance with the Constitution excludes the possibility of 

decision-making in a subsequent rejective referendum. Thus, this concerns a 

question of a principled nature. 

  

5. The (legal) meaning of the word unconstitutionality as defined in the Slovar 

slovenskega knjižnega jezika [Dictionary of Slovene Literary Language][7] does 

not address content that has the characteristic of unconstitutionality, i.e. that is 

contrary to the Constitution. Understandably. It suffices that the meaning of the 

word is explained therein. The Constitution, on the other hand, in view of the 

rationale of the amendment, deals precisely with content in the existing legal 

order in the field of human rights and fundamental freedoms characterised by an 

unconstitutionality that is the subject of regulation by the law eliminating this 

unconstitutionality. Why is that so? Because the Constitution requires that a law 

with such content shall not be the subject of decision-making in a subsequent 

rejective legislative referendum. Hence, the Constitution compromises by 

characterising the totality that is constitutionally important thereto merely with the 

word unconstitutionality, with regard to which – let me note again – the word 

unconstitutionality denotes that which has the characteristic of unconstitutionality. 

So, what should be the meaning of the succinct expression condensed in the 
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prerequisite of the elimination of an unconstitutionality within the context of the 

fourth indent of the second paragraph of Article 90 of the Constitution and within 

the context of the Constitution as a whole?  

  

6. Considering the fact that the characteristic of unconstitutionality in the text of 

the fourth indent of the second paragraph of Article 90 of the Constitution refers 

to one item, I believe that this concerns the totality of all content that is connected 

precisely by this unique characteristic, i.e. the characteristic of unconstitutionality. 

Therefore, I cannot find a reason in the text to not proceed from the open 

interpretation of the content denoted by this characteristic. Therefore, in my 

opinion, all content in the existing legal order characterised by an 

unconstitutionality (in the field of human rights and fundamental freedoms) and 

subject to regulation by a law is encompassed. Precisely because the 

Constitution compromised by defining only one single essential characteristic, a 

characteristic common to them all. Therefore, it seems to me that it needs to be 

taken into consideration that an unconstitutionality applies to both content that 

has been found unconstitutional by a decision of the Constitutional Court or by a 

judgment of the ECtHR, and content of the legal order that has not (yet) been 

subject to a substantive review by the Constitutional Court or the ECtHR but is 

inconsistent with the Constitution. The presumption of the conformity of legal acts 

of a lower rank (i.e. laws) with those of a higher rank (i.e. the Constitution) is only 

valid in an ideal world, but not in the real world.   

  

7. Therefore, I understood that the characteristic of unconstitutionality in the 

context of the fourth indent of the second paragraph of Article 90 of the 

Constitution applies (1) to instances in which an inconsistency in the legal order 

with the Constitution has already been established by a decision of the 

Constitutional Court (the first indent of the first paragraph of Article 160 of the 

Constitution) or by a judgment of the ECtHR, and (2) to instances where the two 

courts have not yet ruled on certain content of the existing legal order and the 

inconsistency of the legal order with the Constitution has been established by an 

entity that considers certain content unconstitutional. The second situation 

concerns a presumed unconstitutionality. The first situation concerns an 

authoritative position of the Constitutional Court or the ECtHR that (i) a certain 

concrete statutory regulation or (ii) the lack thereof (i.e. an unconstitutional legal 

gap) is inconsistent with the Constitution or the Convention for the Protection of 

Human Rights and Fundamental Freedoms (Official Gazette RS, No. 33/94, MP, 

No. 7/94 – hereinafter referred to as the ECHR), which on the basis of the fifth 

paragraph of Article 15 of the Constitution is binding if [thereunder] the protection 

of human rights and fundamental freedoms is wider than that under the 
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Constitution. Not everything that is unconstitutional in a legal order is found to be 

inconsistent with the Constitution in decisions or judgments of courts.  

  

8. The wording of the Constitution (without taking into consideration the provision 

that is the subject of interpretation) does not restrict the meaning of the word 

unconstitutionality in the sense that it only means the first situation. It namely 

seems clear to me that the prohibition on inciting inequality and intolerance and 

the prohibition on inciting violence and war referred to in Article 63 of the 

Constitution extends to such expression, regardless whether the Constitutional 

Court has already established that a certain concrete expression is prohibited on 

the basis of Article 63 of the Constitution and is as such unconstitutional. The 

same applies to the unconstitutionality of the acts of political parties, which the 

Constitutional Court has the power to decide on, in accordance with the tenth 

indent of the first paragraph of Article 160 of the Constitution. It would be absurd 

to interpret the meaning of the word unconstitutionality in this provision of the 

Constitution as only covering the first situation. The power of the Constitutional 

Court to decide on the unconstitutionality of the acts and functioning of political 

parties is based on allegations that in a concrete case substantiate the 

unconstitutionality of an act or the functioning of political parties, and not on an 

already existing authoritative decision or judgment of a court. The word 

unconstitutionality is used as a part of the general and abstract norms – Article 

63 and the tenth indent of the first paragraph of Article 160 of the Constitution – 

in the sense of an indeterminate legal term; this term has to be given meaning in 

each concrete case. Understandably, instances in which the legal term 

unconstitutionality has already been concretised by a decision or a judgment of a 

court are not excluded in practice. It is in the nature of constitutional decision-

making that decisions contain judgments declaring that concrete content is 

inconsistent with the Constitution, whereas it is in the nature of the abstract and 

general norms of the Constitution that the term unconstitutionality is used therein 

in a manner such that it applies to an indeterminate number of analogous 

situations. 

  

9. The legislature, stemming from the realisation that there exist difficulties when 

answering the questions that arise again an again in real-life situations, 

purposefully uses indeterminate legal terms, with the awareness that their 

meaning is not precisely defined, while concurrently counting on the fact that the 

addressees will understand its intention and therefore will interpret the words and 

norms with a feeling for actualising this intention. Like a painter, the legislature 

only has to outline the basic lines, in accordance with its work.[8] This is a 

characteristic of the legislature, which is inherent in the choices it makes on an 

abstract and general level and which precisely for this reason presupposes [that 
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there is] a process of further normative concretisation, i.e. bringing the abstract 

state of the facts closer to the concrete state of the facts, which in turn will 

enable, for instance, the application of an abstract constitutional prohibition in a 

concrete case. This requirement stems from the general nature of abstract norms 

and indeterminate legal terms used therein, with regard to which the method of 

further normative concretisation is not disputable in legal theory and is 

established in the case law of the Constitutional Court. All of this is a principle 

that I believe is widely accepted in law. Precisely for this reason it should have 

been taken into account in the interpretation of the Constitution, concretely when 

seeking an answer to the question of what the totality of what is unconstitutional 

encompasses within the context of the fourth indent of the second paragraph of 

Article 90 of the Constitution. Was it? I think not. 

  

10. Establishing by an authoritative decision of the Constitutional Court or a 

judgment of the ECtHR that there is an inconsistency between the legal order 

and the Constitution presupposes a concretisation of this inconsistency. 

Therefore, as I understand it, the requirement stated in the majority position of 

the prior concretisation in a decision of the Constitutional Court or in a judgment 

of the ECtHR of content that is inconsistent with the Constitution eo ipso reduces 

the content encompassed in the meaning of the word unconstitutionality within 

the context of the fourth indent of the second paragraph of Article 90 of the 

Constitution to content that is already concretely determined. This requirement 

merges the general and abstract act (i.e. the Constitution) with an individual act 

(i.e. a decision of the Constitutional Court, a judgment of the ECtHR) and thus 

neglects the quality division of legal rules, the general nature of abstract norms, 

the meaning of the indeterminate legal terms that figure therein, and the 

generally accepted principles of further (i.e. not yet carried out) normative 

concretisation stemming therefrom. For such reason, I cannot rid myself of the 

impression that the principal majority position exceeds the literal meaning of the 

fourth indent of the second paragraph of Article 90 of the Constitution. It exceeds 

the meaning because it adds to the given text a presumption that changes the 

literal meaning of what is written. 

  

11. Exceeding the literal meaning could perhaps be substantiated by the intention 

to modify the regulation in the Constitution of the possibility to decide in a 

subsequent rejective referendum. However, I failed to find any such reasons in 

the majority decision, as I understand it. Striving for the clarity of the definitions of 

abstractly prescribed prerequisites that in the new regulation determine the 

relationship between the possibility to decide in a subsequent rejective 

referendum and the protection of human rights and fundamental freedoms was 

probably not in itself the ratio legis for amending the Constitution. Hence, striving 
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for the clarity of the definition of one of the prerequisites contained in the fourth 

indent of the second paragraph of Article 90 of the Constitution is in my opinion 

not an argument that substantiates the need to further itemise the totality of 

content that in accordance with the Constitution is characterised by an 

unconstitutionality. I am not attempting to answer the question of how one should 

consider the meaning of the historical interpretation in its narrower meaning (i.e. 

genetic interpretation) in the process of seeking an answer to the question of the 

true meaning of the wording of the Constitution. However, I cannot concur with 

the majority assessment that the intention of the constitution-framers lacks clear 

support in the constitutional file. In my opinion, it has such support. Furthermore, 

this file – as I understand it – even expressly excludes the possible 

understanding that, following the amendment, a subsequent rejective referendum 

is only prohibited in instances concerning a law eliminating an unconstitutionality 

by the implementation of a decision of the Constitutional Court or a judgment of 

the ECtHR. From the reasoning of the Draft Constitutional Act Amending Articles 

90, 97, and 99of the Constitution, concretely from the reasoning of the fourth 

indent of the second paragraph of Article 90 of the Constitution: “[...] Decision-

making in a referendum can be limited if such is necessary in order to protect 

another constitutional value regarding which there already exists a violation that 

has to be eliminated by the new statutory regulation, as well as if the statutory 

regulation in force is unconstitutional, and the adopted law eliminates such 

unconstitutionality in a constitutionally consistent manner. Such reason for the 

inadmissibility of calling a referendum would in particular apply in the event 

individual provisions of the law were unconstitutional, which would be established 

by the Constitutional Court [...].”[9]   

  

12. If I may itemise (and simplify) the supporting position, the Constitutional Court 

decided (by a majority) to deny decision-making in the dispute on the prohibition 

of a referendum as to the unconstitutionality of the situation in the existing legal 

order because, in accordance with the Constitution, the Constitutional Court and 

the ECtHR are the only two authorities competent to make (an authoritative) 

decision thereon, and, if I may also add the time dimension, because they have 

not yet ruled thereon. Allow me to point out here that in the first phase of the 

procedure, UZ90, 97, 99 entrusted decision-making regarding the admissibility of 

a referendum in accordance with the second paragraph of Article 90 of the 

Constitution to the National Assembly, and left decision-making in a dispute 

between the proposer of the referendum and the National Assembly,[10] i.e. in 

the event the National Assembly rejects the calling of a referendum, to the 

Constitutional Court. As I understand it, in such a regulation of the procedure, the 

position of the Constitutional Court as determined in the Constitution is fully 

observed. The Constitutional Court is namely entrusted – in fact only within the 
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framework of the assessment of the prerequisite of the elimination of 

unconstitutionalities in the field of human rights and fundamental freedoms – to 

decide on the existence of unconstitutional content in the existing legal order. 

From the viewpoint of the regulation of the powers of the Constitutional Court 

referred to in Article 160 of the Constitution, it seems that such power should not 

be disputable. Furthermore, this is not the only instance in which the 

Constitutional Court is authorised to decide on the constitutionality of acts prior to 

their entry into force.[11] In the context of the fourth indent of the second 

paragraph of Article 90 of the Constitution, which provides the substantive 

framework of constitutional and direct democracy, and thus, inevitably, also the 

limitation of the possibility to decide in a subsequent rejective referendum, the 

argument of the separation of powers thus remains completely alien to me. 

Unfortunately, I am unable to find reasons substantiating the connection between 

the field of the separation of powers and the provision of the second paragraph of 

Article 90 of the Constitution, and thus the departure from the field of the 

constitutional prohibition of decision-making in a subsequent legislative 

referendum to the field of the separation of powers. Non sequitur. 

  

13. In short. I cannot rid myself of the impression that the supporting position of 

the majority decision exceeds the literal meaning of the disputed provision of the 

Constitution by adding a (positive) presumption to the text of the Constitution. 

This exceeding that I refer to is not without a principled problem. The exceeding 

of the meaning of words that on an abstract level define content that in 

accordance with the Constitution are not suitable [for a decision thereon] in a 

referendum namely inevitably codetermines the constitutionally admissible 

framework of the possibility to decide in a referendum. Namely, in such a manner 

so as to widen the meaning precisely to the degree to which the meaning of the 

term unconstitutionality is “narrowed” in the context of the fourth indent of the 

second paragraph of Article 90 of the Constitution. This exceeding of the literal 

meaning of the disputed constitutional provision could perhaps be substantiated 

by an argument as to the intention of the amendment of the Constitution. 

However, unfortunately, I failed to find convincing reasons therefor in the majority 

decision. I would opine that the contrary is true. Therefore, I doubt that the 

adopted interpretation of the Constitution falls within the latitude of assessment 

given by the Constitution to the interpreter of the norm – i.e. the Constitutional 

Court. I was unable to concur with such interpretation, regarding which I have 

doubts due to this principled reason.  

  

  

III 
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14. I advocated the idea that the Constitutional Court should substantively assess 

the challenged order of the National Assembly on the rejection of the calling of 

the legislative referendum. I opined that the allegation of the National Assembly 

that the definition of marriage in the provisions of the Marriage and Family 

Relations Act (Official Gazette RS, No. 69/04 – official consolidated text – 

hereinafter referred to as the MFRA) in force is not inconsistent with the 

Constitution, although this is precisely what the law that is the subject of decision-

making in the subsequent legislative referendum changed (as well as the 

definition of a common-law marriage), should not be decisive. There are several 

reasons due to which I was unable to focus my decision merely on reproaching 

the National Assembly for eliminating an unconstitutionality that it essentially 

denied. Allow me to only state at this point that the National Assembly warned of 

the general prohibition of discrimination based on personal circumstances in 

accordance with Protocol No. 12 to the Convention for the Protection of Human 

Rights and Fundamental Freedoms,[12] Article 53 of the Constitution; the fact 

that this provision does not mention heterosexuality among the requirements that 

in the Constitution define marriage; that the current statutory regulation is 

inconsistent with the requirements of the right determined by Article 14 of the 

Constitution; and that it stressed that it eliminated the inadmissible systemic 

discrimination of homosexual couples based on their sexual orientation. In light of 

such allegations, I had doubts as to the correctness of the word-for-word 

understanding of its allegation that the existing definition of marriage is not 

contrary to the Constitution. When there is a gap between protected 

constitutional values and the valid (statutory) legal structure, the existing statutory 

regulation is contrary to the Constitution not because of the content of the law but 

because of the missing content. In other words, the allegation that the legal order 

is inconsistent with the Constitution is based on the fact that the legal order is 

missing certain content; for this reason alone, the regulated content is not in and 

of itself inconsistent with the Constitution. And as I understand it, the National 

Assembly drew attention to the existing unconstitutional situation in the legal 

order precisely due to the alleged unconstitutional legal gap and its duty to 

eliminate it. It seems self-evident to me that the National Assembly cannot 

“safeguard” human rights and fundamental freedoms that are not (yet) included in 

the structure of the statutory legal order in any other way than by adopting a law 

that regulates these rights on an abstract level. Article 5 of the Constitution 

already binds it to do so. 

  

  

IV 
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15. Within the framework of the substantive review regarding the challenged 

order, a question would then arise in light of the fourth indent of the second 

paragraph of Article 90 of the Constitution, namely the question of (1) when a law 

eliminates an unconstitutionality in the field of human rights and fundamental 

freedoms, and the connected (2) further question as to the conception of the 

alleged systemic discrimination in the field of human rights and fundamental 

freedoms in the existing legal order of the state and the reasons therefor.  

  

16. The search for an answer to the first question entails searching for the 

external borders of the substantive framework of the field of human rights and 

fundamental freedoms. This might be a difficult and complex process. However, I 

opine that in the case at issue this is not so.  

  

17. In the chapter on human rights and fundamental freedoms, the Constitution 

obliges the legislature to regulate two partnerships, namely marriage and 

common-law marriage (Article 53 of the Constitution). The rationale of this 

constitutional requirement (i.e. the positive obligation, which only the positive 

legislature can realise) is to allow individuals to live in these two types of 

partnerships. As far as I understand it, the Constitution thereby clearly expresses 

the constitutional meaning thereof in the state. Merely by regulating them, the 

state at the same time differentiates them from all other forms of partnerships 

that it does not regulate. The formation and existence of these legal partnerships 

in the life of adults can, in accordance with the Constitution, only be enabled by a 

law that has entered into force in the legal order. In real life, only such a law 

enables adults to “choose” life in a legally regulated partnership called marriage 

or common-law marriage. Understandably, by prescribing the conditions for the 

formation of the constitutionally envisaged partnerships of adults, the law 

concurrently essentially defines them. In such a manner, the law can “allow” 

certain persons to enter into marriage (or the creation of a common-law marriage) 

and does not allow others to do the same. In my opinion, ensuring the possibility 

to live in a constitutionally envisaged partnership is thus a question par 

excellence in the field of human rights and fundamental freedoms.[13] The same 

holds true as regard questions connected with (1) the constitutional prohibition of 

discrimination based on a personal circumstance when the exercise of human 

rights and fundamental freedoms is at issue, (2) the general prohibition of 

discrimination when statutory rights stemming from Protocol No. 12 to the ECtHR 

are at issue, or (3) the constitutional requirement of equal treatment under the 

law (the second paragraph of Article 14 of the Constitution).  

  

18. Considering my starting points and understanding of the form of 

discrimination in the existing legal structure that is discussed here, it seemed 
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even obvious to me that the MFRA-D is a law in the field of human rights and 

fundamental freedoms. Therefore, I opined that in the case at issue the 

Constitutional Court should have answered the question of whether the existing 

regulation is in conformity with the Constitution, namely from the viewpoint of 

Articles 53 and 14 of the Constitution and Protocol No. 12 to the ECHR. 

  

19. Already in my separate opinion to Decision of the Constitutional Court No. U-

I-212/10, dated 14 March 2013 (Official Gazette RS, No. 31/13), I drew attention 

to the inadmissible unequal treatment in the field of the regulation of the legal 

consequences of the long-lasting partnerships of persons of the same sex for the 

period they live together. I opined that the Constitutional Court should therefore 

proceed from the already established position that it is characteristic of 

partnerships of same-sex couples, the same as for partnerships of opposite-sex 

couples, that they are loving and lasting, and [thus it should] assess the 

consequences thereof already during the lifetime of the partners. Persons of the 

same sex who live in a long-term partnership that is founded on mutual emotional 

attachment, mutual respect, understanding, trust, and mutual assistance are in 

an essentially similar position as a man and a woman who live in a relationship 

as defined by Article 12 of the MFRA, as their relationship is founded on 

essentially similar interpersonal values as a relationship of persons of different 

sexes. Different treatment of something that is essentially equal must always be 

justified. This is the essence of the constitutional right to equal treatment. 

Inadmissible discrimination in the field of inheritance was in my opinion rooted in 

inadmissible discrimination during the lifetime of partners in same-sex 

partnerships. My position as to the occurrence of indirect discrimination was not 

convincing. Decision of the Constitutional Court No. U-I-212/10 focuses on 

unconstitutional consequences only in the field of inheritance law. Taking into 

account the manner of execution determined by Point 3 of the operative 

provisions of this Decision, the meaning of a same-sex partnership in the 

Slovene legal order is thus only recognised after the death of one partner. 

  

20. As I understand, it is actually the family meaning of the partnership that is 

thereby recognised[14] (with regard to which, the recognition of this meaning is 

reserved only in the event of death). In the field of inheritance law, the legislature 

(or the Constitutional Court in its place) protects the traditional core of the 

institute of inheritance, which is characterised by the principles of inheritance, 

among which also falls, in addition to the freedom of testation, the principle of 

inheritance within the family.[15] And in Decision of the Constitutional Court No. 

U-I-212/10 the question at issue concerned legal inheritance. I am convinced that 

it would not be possible to recognise a partner in a same-sex partnership the 

legal right of inheritance if the relationship was not at the same time defined as a 
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family relationship during the time the partners live together. It is namely 

necessary to take into consideration that, in conformity with the principle of 

inheritance within the family, legal inheritance does not give persons who were 

not connected with the decedent as a family the right of inheritance. The 

surviving partner is entitled to the right of inheritance exclusively because the 

legal order recognises the family meaning of such partnership during the time of 

its existence. The current situation in the legal order in the state is such that, 

except for the manner of execution of the cited constitutional provision, the family 

meaning of partnerships of same-sex couples who have not registered their 

partnerships does not exist; even if the legal meaning of a certain type of 

partnership that defines the position of an adult in primary, family, relations has 

already been recognised. Such entails that a same-sex couple who lives in such 

a partnership neither benefits from the privileges nor are the family obligations 

imposed upon it that the legal order in general associates with this type of 

partnership when an opposite-sex couple is concerned. I sense both the basis of 

the fundamental order that has changed in law with the instalment of this type of 

partnership in this order and, at the same time, a gap in the legal order and 

consequently in the remaining structure of legal norms. Let me stress that the 

integration of individuals in society is characterised, from their perspective, by the 

possibility to access different categories of rights necessary for the development 

of one’s personality in private and social spheres; the overcoming of the 

argument of heterosexuality as a characteristic that is a precondition for institutes 

that regulate relations between adults thus widens the social integration of the 

minority.[16] If I consider the situation from this point of view, I can understand 

the endeavour to ensure the equal treatment of persons characterised by a 

homosexual orientation even at the expense of the freedom to choose the type of 

partnership.[17]  

  

21. It seems obvious to me that an individual’s inclusion in society is 

characterised by the possibility to access different categories of rights necessary 

for the development of one’s personality in private and social spheres. The legal 

possibility to live in one of the constitutionally defined partnerships is (merely) one 

possibility. But it is crucial, as it entails the basis of the primary social order. This 

is precisely the reason why the existence of these partnerships permeates the 

legal order. They form the focal point, because they express and support that 

quality of interpersonal relations that is accepted and thus respected, also within 

the structure of the legal order. I understand that only a concluded marriage and 

the statutorily determined legal consequences of a common-law marriage in the 

family field [of law] substantiate the special legal position of partners in numerous 

other legal fields because the legal order respects and supports the content of 

interpersonal relations in primary relationships. These rights do not belong to the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_9ftn16
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spouses or partners in a common-law marriage merely because they refer to the 

two mentioned institutes, although if they do not refer thereto they do not obtain 

these rights. These rights belong to them because the mentioned partnerships 

justify them in the first place; while respect for and consideration of the 

interpersonal relations characteristic thereof demand the realisation of 

humaneness in the law, the maintenance of the level of rights to social security 

and health care, the [appropriate] attitude of the state with respect to repression 

when sensitive relations between them are at issue, and the formation of 

numerous and very diverse situations that are important for civil law. Therefore, in 

the MFRA-D I do not see merely a simplification of the elimination of the alleged 

systemic discrimination, which understandably it would be possible to eliminate 

with corrections of individual laws. It does not merely concern striving for the 

reflexive effect of legal definitions or a drafting solution because, as I understand 

it, it is not only one legal definition that is concerned among many others which 

merely make legal expression in laws easier. It is two legal partnerships that have 

a special position in the Constitution that are concerned, and also the privileges 

or obligations that are justified, or obligations imposed due to the recognition of 

the special position of these two partnerships for the life of individuals in a family, 

and their relation to the state when relations connected with primary, family, 

relations, and society at large are at issue.  

  

22. Sex is, of course, an objective circumstance. However, in the MFRA the 

difference between the sexes is a condition for the possibility to conclude a 

marriage (or for a common-law marriage to come into existence). The choice 

carried out by the legislature presupposes that the value of heterosexuality is 

legally determined. Therefore, this characteristic is not value-neutral. Care for the 

constitutionally protected situations of children must lead to extreme and 

incessant vigilance, which should enable the sensitive perception of numerous 

deprivations of children, even in forms thus far unknown, which can occur as a 

result of the actions of adults. However, as I understand it, the MFRA-D does not 

regulate the position of children, and the adoption of children is not a right in the 

Slovene legal order. Such entails that an individual, or two individuals, provided 

that they are spouses, do not have available a claim by which they could enforce 

the adoption of a child. In an adoption procedure it is exclusively the interest of 

the child that is at the forefront, and not the interest of the possible future 

adoptive parents. It does not seem to me that the regulation in the MFRA-D 

interferes with this fundamental principle of adoption.[18] The legally regulated 

life of a couple supports and protects the family and the life therein. This is the 

rationale of the legal regulation in the field of family [law] and in numerous other 

fields that support such partnerships.  

  

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_9ftn18


 

15 

Conclusion. The Constitutional Court has already stressed that in today’s society 

there is no longer a division of opinions as to the fact that same-sex couples 

create loving and lasting partnerships in the same way heterosexual couples 

do.[19] Furthermore, it has adopted the position that the situations of the 

compared two groups of couples (same-sex and opposite-sex) are essentially 

similar, as they are characterised by a stable relationship of two persons who are 

close and who assist, respect, support, and trust each other similarly as a woman 

and a man in a partnership.[20] The two positions of the Constitutional Court 

concerning the similarity of the compared positions are based – as I understand it 

– on the characteristics of interpersonal relations that develop in primary, family, 

relations. Unfortunately, the majority decision lacks an answer to the question of 

whether there perhaps exist reasons in favour of a different position as to the 

similarity of the compared situations.[21] The same holds true regarding the 

reasons that perhaps could substantiate the constitutional admissibility of the 

different treatment of the compared groups on the basis of sexual orientation, in 

particular when the legal framework of primary, family, relations is concerned. It 

seems clear to me that only a concurring answer by the Constitutional Court to 

these fundamental constitutional questions, which on the basis of the Constitution 

and due to constitutional democracy make the possibility to decide in a 

referendum ever more distant, would eliminate doubt as to the existence of the 

alleged unconstitutionality of the existing legal order in the state in this field and 

thus concurrently (in the event the MFRA-D is rejected in a referendum) as to the 

continuation of the constitutionally inadmissible different treatment of people on 

grounds of sexual orientation. The abrogation of the challenged Order without 

substantive answers to the questions raised herein cannot eliminate doubt as to 

either the possibility of the continuation of the violation of the constitutional 

prohibition of discrimination on grounds of personal circumstances or receding 

from the ideal of justice, which gives sense to this constitutional prohibition. 

Therefore, I was unable to vote in favour of the abrogation of the challenged 

Order.  

  

  

Dr Dunja Jadek Pensa  

Judge 

 

 
[1] “The proposed grounds for excluding a referendum would enable restricting 

decision-making in referendums in cases where the possible rejection of the 

entry into force would prevent the elimination of an unconstitutional situation, 

which also includes the elimination of a violation of human rights and 

fundamental freedoms. Decision-making in a referendum can be limited if such is 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_9ftn19
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_9ftn20
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_9ftn21
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_10ftnref1


 

16 

necessary in order to protect another constitutional value regarding which there 

already exists a violation that has to be eliminated by the new statutory 

regulation, as well as if the statutory regulation in force is unconstitutional, and 

the adopted law eliminates such unconstitutionality in a constitutionally consistent 

manner.” From the reasoning of the Draft Constitutional Act Amending Articles 

90, 97, and 99 of the Constitution, concretely from the reasoning of the fourth 

indent of the second paragraph of Article 90 of the Constitution, p. 15, EPA 620-

VI. 

[2] “[…] the fourth group of laws is excluded from decision-making in a 

referendum due to the prevention of the rejection of a law that is in conformity 

with the Constitution. The intention is to prevent voters from adopting a decision 

in a referendum that would render impossible the elimination of an 

unconstitutional statutory regulation. […] The rejection in a referendum of a law 

eliminating an unconstitutionality in the field of human rights and fundamental 

freedoms or any other unconstitutionality would entail the continuation of the 

unconstitutional situation and would be constitutionally untenable.” Taken from I. 

Kaučič, Ustavne omejitve in prepovedi zakonodajnega referenduma 

[Constitutional Limitations and Prohibitions of a Legislative Referendum], Zbornik 

znanstvenih razprav, LXXIV, 2014, p. 77. 

[3] Official Gazette RS, No. 47/13, hereinafter referred to as UZ90, 97, 99. Date 

of promulgation: 31 May 2013. 

[4] If the Supreme Court of the United States of America encounters a new field, 

it almost inevitably commences with the text. Taken from M. Tushnet, The United 

States: Eclecticism in Service of Pragmatism, in: J. Goldsworthy (Ed.), 

Interpreting Constitutions: A Comparative Study, Oxford University Press, Oxford 

2006, p. 48. 

[5] For more on this subject, see M. Pavčnik, Teorija prava [The Theory of Law], 

GV Založba, Ljubljana 2007, p. 486 et seq. 

[6] The first rule in Germany as to the literal interpretation of the Constitution is 

that words mean what they express. Sometimes, words and phrases have a 

narrow legal meaning, one that corresponds to the technical requirements of law 

(for instance, criminal law). In other instances, the usual meaning is relevant, 

which must be distinguished from the word-for-word meaning. The meaning of 

words is determined according to the context, both textual and social. Words and 

phrases are usually interpreted in light of the presumed intention. Taken from D. 

P. Kommers, Germany: Balancing Rights and Duties, in: J. Goldsworthy (Ed.), 

op. cit, p. 197. 

[7] Slovenian Academy of Sciences and Arts, Slovar slovenskega knjižnega 

jezika [Dictionary of Slovene Literary Language], DZS, Ljubljana, 1994, p. 1089. 

[8] Platon, Zakoni [Laws], Beogradski izdavačko-grafički zavod, Beograd 1990, p. 

380. 
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[9] Emphasis by DJP. 

[10] The second paragraph of Point II. UZ90, 97, 99. 

[11] At this point, I draw attention to Article 70 of the Constitutional Court Act 

(Official Gazette RS, Nos. 64/07 – official consolidated text and 109/12), which 

reads as follows: “In the process of ratifying a treaty, the Constitutional Court, on 

the proposal of the President of the Republic, the Government, or a third of the 

deputies of the National Assembly, issues an opinion on the conformity of such 

treaty with the Constitution. The Constitutional Court adopts such opinion at a 

closed session.” 

[12] The Act Ratifying Protocol No. 12 to the Convention for the Protection of 

Human Rights and Fundamental Freedoms, Official Gazette RS, No. 46/10, MP, 

No. 8/10 – hereinafter referred to as Protocol No. 12 to the ECHR. 

[13] In Judgment Obergefell et al. v. Hodges, Director, Ohio Department of 

Health, et al., dated 26 June 2015, the Supreme Court of the USA recognised, in 

the 14th  Amendment, concretely in the constitutional requirement to respect an 

individual’s freedom, the constitutionally protected right to marry and the 

unconstitutionality in the legal order because this right is not granted to same-sex 

couples as well. 

 The Court of Appeal for Ontario decided that the traditional definition of 

marriage unconstitutionally violates the right to equality determined by the 

Canadian Charter of Rights and Freedoms, that the prohibition of homosexual 

couples marrying is based on the conception that homosexual couples are not 

capable of creating loving and lasting relationships, and that they are not worthy 

of equal respect and recognition as heterosexual couples, as well as that the 

dignity of persons in homosexual relations is thus affected. From Halpem v. 

Canada [2003], O. J. 2268, dated 10 June 2003.  

When answering the question of whether the inclusion of homosexual 

couples in the new definition of marriage is in conformity with the Canadian 

Charter of Rights and Freedoms, the Supreme Court of Canada adopted the 

position that the intention of this legislation not only does not violate the Charter, 

but that it follows therefrom that the legalisation of [homosexual couples] 

marrying does not violate in any manner any of the constitutional rights included 

in the Charter. Reference re Same-Sex Marriage [2004] 3 S. C. R. 698, 2004 

SCC 79, dated 9 December 2004. 

[14] The ECtHR includes the cohabitation of homosexual couples within the 

meaning of family life determined by Article 8 of the ECHR; cf. the ECtHR 

judgment in Schalk and Kopf v. Austria, dated 24 June 2010. 

[15] Cf. Para. 14 of the reasoning of Decision of the Constitutional Court No. U-I-

212/10. 
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[16] Cf. in this respect A. J. Moreira, We Are Family! Legal Recognition of Same-

Sex Unions in Brazil, American Journal of Comparative Law, Vol. 60, No. 4 

(2012), pp. 1003–1042. 

[17] From my separate opinion to Decision of the Constitutional Court No. U-I-

212/10. 

[18] When the Constitutional Council of France assessed the constitutionality of 

the law that enabled same-sex partners to marry, it held that the challenged law 

cannot be interpreted in a manner that does not specifically verify whether 

adoption is in the interest of the child when the adoptive parents are a same-sex 

couple (Decision No. 2013-669 DC, dated 17 May 2013). 

In the judgment in the cases 1 BvL1/11, 1 BvR 3247/09, dated 19 

February 2013, the German Federal Constitutional Court adopted the position 

that the prohibition of a registered partner adopting the children adopted by his or 

her partner cannot be justified with the argument that growing up in a same-sex 

partnership would harm children, as this had not been proven. Furthermore, the 

challenged measure could not even prevent the possible harmful effects, as the 

prohibition on adopting a child does not prevent a child from living in such a 

community. The adoption would in fact entail a benefit for the child, as his or her 

position would thus improve. Furthermore, one should not expect that the 

adoption would harm the child, as special verification is carried out prior to each 

adoption that includes an assessment of possible negative consequences. 

[19] From Decision of the Constitutional Court No. U-I-212/10. 

[20] Cf. Decision of the Constitutional Court No. U-I-425/06, dated 2 July 2009 

(Official Gazette RS, No. 55/09, and OdlUS XVIII, 29), and Decision No. U-I-

212/10. 

[21] In Judgment No. 159/2004, dated 20 October 2004, the Constitutional Court 

of Belgium adopted the position that the determination of procreation as the 

purpose of marriage has been overcome in today’s society and that, today, 

marriage is considered to be the ideal basis for a lasting partnership of two 

persons. In Decision No. 121/2010, dated 8 April 2010, the Constitutional Court 

of Portugal adopted the same position regarding procreation as the purpose of 

marriage. 
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