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Dissenting Opinion of Judge Dr Etelka Korpič – Horvat 

  

The fundamental reasons due to which I did not concur with the Decision are 

presented below. 

  

  

1. The question that the Constitutional Court had to answer in the case at issue is 

whether the referendum regarding the Act Amending the Marriage and Family 

Relations Act (EPA 257-VII, hereinafter referred to as the MFRA-D) is admissible 

in accordance with the fourth indent of the second paragraph of Article 90 of the 

Constitution. This indent of the second paragraph of Article 90 of the Constitution 

determines that a referendum may not be called “on laws eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality.” With respect to the fact that the question regarding the 

interpretation of the fourth indent of the second paragraph of Article 90 of the 

Constitution was raised for the first time here, the answer of the Constitutional 

Court to this question is of particular importance due to its precedential character.  

  

2. The Constitutional Court abrogated the Order of the National Assembly 

Rejecting a Request to Call a Legislative Referendum on the MFRA-D, dated 26 

March 2015 (Official Gazette RS, No. 20/15), and based its decision on the 

interpretation of the term unconstitutionality. It held that the fourth indent of the 

second paragraph of Article 90 of the Constitution must be interpreted so that it 

only refers to unconstitutionalities that have been previously (i.e. before the 

dispute regarding the calling of a referendum between the proposer and the 

National Assembly arose) established by the Constitutional Court or the 

European Court of Human Rights (the ECtHR). 

  

3. In this decision-making, the Constitutional Court raised two questions: 1) which 

unconstitutionality does the fourth indent of the second paragraph of Article 90 of 

the Constitution refer to, and 2) who is to establish the unconstitutionality whose 

elimination is the subject of the law (Paragraph 42 of the reasoning). 
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4. I opine that the interpretation of the Constitutional Court that the elimination of 

an unconstitutionality only entails the elimination of unconstitutionalities that have 

been previously established by the Constitutional Court is formalistic, too narrow, 

and does not follow the methods of legal interpretation. The decision of the 

Constitutional Court is based on the literal and historically comparative 

interpretations of the previous and current regulations of the subsequent 

legislative referendum (Paragraphs 43 and 50 of the reasoning). A great deal has 

been written in the [legal] literature on methods of interpretation and interpretative 

conflicts (see, e.g., the works of Savigny, Trufant, Mandić, Larenzo, Rosso, 

Pavčnik, and others). Despite the different positions of theorists as regards how 

different interpretative rules should be taken into consideration, their application 

is not aleatory. Pavčnik states that “literal interpretation is merely the first level, 

which determines the possible meaning of words of a legal rule, but concurrently 

the level that determines the outside limit, which the interpreter must not 

cross.”[1] Pavčnik then opines that “[t]he fundamental orientation [...] is that only 

the interpretation that remains within [the limits] (no matter how porous) of the 

possible literal meaning of the legal text [...] is allowed, so that words only have a 

meaning within the appropriate context.”[2] 

  

5. When relying on literal interpretation, the Constitutional Court did not consider 

the text of the fourth indent of the second paragraph of Article 90 of the 

Constitution [alone], but added thereto the requirement that such [an 

unconstitutionality as referred to therein] has been “previously” established by the 

Constitutional Court, and thus did not remain within the limits of the possible 

literal meaning of the legal text. It thereby changed the regulation and attributed 

to it new content. “Previously established” has a substantive meaning, namely 

that as regards laws eliminating an unconstitutionality in the field of human rights 

and fundamental freedoms or any other unconstitutionality it is necessary that a 

decision of the Constitutional Court has already been adopted. No method of 

interpretation allows for such an enlargement of the text of the Constitution – be it 

literal, teleological, historical, or any other method. Had the constitution-framers 

opined that a referendum may not be called only as regards laws previously 

established as unconstitutional by the Constitutional Court, they should have 

written that expressly. But this is not written in the Constitution. The fourth indent 

of the second paragraph of Article 90 of the Constitution is only a part of the text 

(one of several indents) that regulates the prohibition of referendums. The 

objective of the provision is not in favorem of the right to a referendum but in 

favorem of the protection of human rights. The adopted interpretation opened the 

door to confirming laws in referendums very wide, as the Constitutional Court 

adopts few declaratory decisions by which it establishes that individual statutory 

provisions are inconsistent with the Constitution, and even fewer decisions by 
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which it establishes that an entire law is inconsistent with the Constitution. 

Individual provisions thereof may already be obsolete and not in line with the 

zeitgeist. Therefore, I opine that the literal interpretation of the Constitutional 

Court overstepped the limits of what is possible.  

  

6. In any event, literal interpretation must be verified by other methods of 

interpretation. To again cite Pavčnik, who wrote in his book Argumentacija v 

pravu [Argumentation in Law]: “The other orientation (when applying the rules of 

interpretation, remark by EKH) is that all the major aspects of interpretation have 

to be verified (i.e. the logical, systematic, historical, and teleological aspects) and 

[then] the solutions to which they bring us must be ascertained [...]. If the 

interpreter hesitates between several solutions, it selects the one that is in 

conformity with the intention of the rule of interpretation. In this sense, 

teleological interpretation together with literal interpretation is the central 

guideline for interpretation.”[3] The Constitutional Court did not support its 

assessment with a teleological interpretation, which is understandable in view of 

the adopted decision, as it would not contribute to the convincingness of the 

interpretation. The purpose of constitutional amendments was clear and known in 

general: to limit the right to decision-making in a referendum. This is also evident 

from the constitutional file.[4] It is not disputable that the new regulation differs 

from the previous one, as the objective of the amendment of the Constitution was 

to determine decision-making in a referendum in more detail and to limit it. 

Therefore, also the [objective] that the constitution-framers wished to attain by 

the fourth indent of the second paragraph of Article 90 of the Constitution is not 

disputable: that people would not decide on laws eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality. Had the constitution-framers desired that referendums 

only be prohibited in instances where the Constitutional Court has previously 

established an unconstitutionality, they would have written that clearly. It is not 

possible to amend a text by interpretation.[5] 

  

7. I opine that the Constitutional Court hollowed out the fourth indent of the 

second paragraph of Article 90 of the Constitution by such a restrictive decision. 

As already stated, even prior to the amendment of the Constitution it was not 

disputable that the prohibition of referendums applies to instances where 

unconstitutionalities were established in decisions adopted by the Constitutional 

Court, as its decisions are obligatory and have an erga omnes effect, otherwise 

there would be a violation of the principle of a state governed by the rule of law 

determined by Article 2 of the Constitution and the principle of the separation of 

powers determined by the second paragraph of Article 3 of the Constitution. 

Therefore, in such instances referendums were inadmissible even prior to the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_13ftn3
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amendment of the Constitution. The fourth indent of the second paragraph of 

Article 90 of the Constitution has become, if I may use the term contained in 

Paragraph 50 of the decision, a pleonasm, as even without this provision the 

Constitutional Court would have been able to adopt the same decision. 

  

8. The power of the Constitutional Court to authoritatively review the 

constitutionality of regulations adopted by the legislative branch of power, as well 

as the constitutionality and legality of regulations adopted by the executive 

branch of power, is clearly determined by the first indent of the first paragraph of 

Article 160 of the Constitution and was not, and is not, either disputable or 

questionable. The only authority that can establish the existence of an 

unconstitutionality is the Constitutional Court. A certain statutory regulation is 

deemed to be unconstitutional only when the Constitutional Court establishes 

that the regulation in that certain law is unconstitutional. Hence, an 

unconstitutionality legally exists once the Constitutional Court establishes it 

(hereinafter referred to as an established unconstitutionality). The legislature 

cannot establish an unconstitutionality with finality. This is not in its power. It can, 

however, allege that a certain statutory regulation is unconstitutional (hereinafter 

referred to as alleged unconstitutionality). When adopting an order by which the 

legislature rejects the calling of a legislative referendum on a certain law, it can 

rely on either an established unconstitutionality or an alleged unconstitutionality 

of the statutory regulation. 

  

9. The Order of the legislature rejecting a referendum on the MFRA-D is not 

based on an established unconstitutionality, but merely on an alleged 

unconstitutionality. Therefore, the Constitutional Court abrogated it without 

examining the alleged unconstitutionality. The Constitutional Court substantiated 

its decision by the disputed interpretation of the provision of the fourth indent of 

the second paragraph of Article 90 of the Constitution. In its interpretation, it first 

accepted that the constitutional text refers to the elimination of an established 

unconstitutionality, which is not disputable; namely, as long as an 

unconstitutionality is not established, it does not exist and it is not necessary to 

eliminate something that does not exist. At this point, the question that arises is 

when must an unconstitutionality be established in order to fulfil the constitutional 

condition for the legislature to adopt an order rejecting the calling of a 

referendum: does it have to be established prior to the adoption of an order 

rejecting the calling of a referendum (i.e. a preliminarily established 

unconstitutionality) or can it also be established following the adoption of the 

order rejecting the calling of a referendum (i.e. a subsequently established 

unconstitutionality)?  
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10. Irrespective of the fact that the amended regulation in the Constitution 

strengthened the role of the National Assembly, as the National Assembly [can 

now] decide by itself to not call a referendum on a law eliminating an 

unconstitutionality in the field of human rights and fundamental freedoms or any 

other unconstitutionality, in this specific case the Constitutional Court also retains 

the role of the authority competent to review the constitutionality of a law. Such 

entails that the Constitutional Court also retains the duty to ascertain the 

existence of unconstitutionalities. Since decisions of the National Assembly to 

reject the calling of a referendum are not final, the Constitutional Court must 

decide in disputes between the proposers of a referendum and the National 

Assembly if the latter rejects a request to call a legislative referendum, and carry 

out a review of the constitutionality of the law that, according to the National 

Assembly, eliminates the unconstitutionality at issue. In order to be able to 

resolve the dispute regarding the admissibility of a referendum [in the case at 

issue], I opine that the Constitutional Court should have answered the preliminary 

question of whether the law at issue is a law eliminating an unconstitutionality, 

regardless of the fact that prior to this dispute it had not adopted such a decision. 

The Constitutional Court should have carried out this task during the resolution of 

the dispute between the proposer of the referendum and the National Assembly, 

which rejected the calling of a referendum on the [mentioned] act, and in view of 

the specific case at issue. 

  

11. I opine that the National Assembly was allowed to regulate by law the issue of 

the marriage of same-sex partners (Article 153 of the Constitution). To enter into 

marriage is a human right and fundamental freedom (Article 53 of the 

Constitution). Hence, the law at issue is a law that should eliminate an 

unconstitutionality in the field of human rights and fundamental freedoms. The 

assessment of whether this is a law that eliminates the mentioned 

unconstitutionality regarding which a referendum may not be called is left, in 

accordance with the second paragraph of Section II of the Constitutional Act 

amending Articles 90, 97, and 99 of the Constitution of the Republic of Slovenia 

(Official Gazette RS, No. 47/13 – hereinafter referred to as the UZ90, 97, 99), to 

the National Assembly, which may, if it opines that this is a law eliminating an 

unconstitutionality, reject the calling of a legislative referendum by an order. 

UZ90, 97, 99 also determines that the Constitutional Court has the power to 

decide on disputes regarding the calling of a referendum between the proposer 

and the National Assembly. Therefore, the Constitutional Court should have 

considered the case on the merits prior to adopting a decision regarding the 

calling of a referendum. It should have decided whether the admissibility of 

same-sex marriages eliminates the [mentioned] violation of human rights and 

fundamental freedoms. The Constitutional Court did not carry out such an 



 

6 

assessment, but instead decided on the case by means of a narrow interpretation 

of the term “unconstitutionality” and thus opened [numerous] possibilities for 

decision-making in referendums – not only on the MFRA-D, but on all laws 

eliminating an unconstitutionality in the field of human rights and fundamental 

freedoms or any other unconstitutionality.  

  

12. Instead of relying on the disputable interpretation of the fourth indent of the 

second paragraph of Article 90 of the Constitution, the Constitutional Court could 

also have arrived at the desired abrogation of the Order rejecting a referendum 

on the MFRA-D via a different path, which is longer, but also less disputable. 

There was no legal impediment to carrying out a review of the alleged 

unconstitutionality. Had the review of the alleged unconstitutionality shown that 

the alleged unconstitutionality does not exist, the Constitutional Court would have 

declared in the Decision that it did not establish an unconstitutionality and that, 

therefore, it abrogates the legislature’s order rejecting the calling of a 

referendum. Perhaps it was the fear that the review of the alleged 

unconstitutionality would establish an actual unconstitutionality, which does not 

allow for a referendum, that resulted in the Constitutional Court insisting on the 

disputed interpretation of the [mentioned] constitutional provision.  

  

  

                                                                                   Dr Etelka Korpič – Horvat  

                                                                                                 Judge 
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