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19 October 2015 

  

Dissenting Opinion of Judge Dr Jadranka Sovdat 

  

I 

  

1. As stated in Paragraph 32 of the reasoning, “All governing power may only be 

exercised within the confines of the Constitution and every authoritative decision 

must fall within the ambit of the constitutionally admissible possibilities.” I 

completely concur. This also holds true when the Constitutional Court exercises 

its power by deciding on the constitutionality of a decision of the National 

Assembly to not call a legislative referendum. In the case at issue, my view of the 

constitutional limits differs from the view of the majority. I could not concur with it, 

as in virtually all of its crucial parts I disagree with the reasons leading to the 

operative provisions of the Decision. The case at issue concerns a decision on 

the admissibility of a referendum on the amendment of the Act at issue, whose 

only objective is “to eliminate provisions that determine that marriage is a 

partnership of two persons of opposite sex, thus determining sex and sexual 

orientation as the personal circumstances on which the acquisition of individual 

rights depends,” which, according to the Constitutional Court, is inconsistent with 

Article 14 of the Constitution, as stated in the legislative file.[1]  

  

2. I cannot concur with the interpretation advocated in the Decision as to the new 

constitutional regulation of the legislative referendum, in particular as regards the 

fourth indent of the second paragraph of Article 90 of the Constitution. In my 

opinion, the adopted interpretation is contrary to the fundamental rules of 

interpretation of a (constitutional) legal text, and at the same time includes (either 

explicitly or implicitly) certain constitutionally erroneous positions. The 

interpretation with which I do not concur is so crucial that I would only be able to 

vote in favour of the adopted operative provisions of the Decision if I were able to 

concur with the assumption regarding how, regardless of the above, the 

inadmissible elimination of an unconstitutionality by means of the effects such a 

statutory regulation produces in other legal fields in any case decisively affects 

the admissibility of a referendum, as is stated in Paragraph 51 of the reasoning of 

the Decision, or if the substantive assessment as a whole led me to the 

conclusion that what is at issue is not an instance such as is referred to in the 
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fourth indent of the second paragraph of Article 90 of the Constitution. In fact, 

such an assessment has not even been carried out. Had one been carried out, it 

would have been necessary to state, inter alia, that it is constitutionally 

admissible to deny homosexual persons rights, including human rights, on the 

sole basis of a personal circumstance (such as sex, race, language, religion, etc., 

all of which are listed in constitutions and international documents in so-called 

anti-discrimination clauses), with regard to which one would need to close one’s 

eyes to the unconstitutional legal gaps. I can concur with neither one nor the 

other.  

  

3. I am afraid that on the basis of the majority decision the very human dignity of 

homosexual persons will be negatively affected. This will be the second time 

within a period of a few years that, by an authorisation issued by the 

Constitutional Court in the form of an equally “empty” decision as the first time, 

the subject of decision-making in a referendum will be whether such persons may 

actually be fully equal in their rights as those with a different sexual orientation, or 

whether it suffices that within a period of time of unknown duration such equality 

will be taken away from them little by little. In the same manner as the first time, 

the subject of decision-making in the referendum will not be our rights, but we all 

will decide whether we should even grant them these rights that we enjoy. The 

subject of decision-making will not be whether such persons and the rest of us 

are equal in rights, because it is clear that they are not. Clearly, men and women 

are not equal, yet it goes without saying that, in the legal regulation, men should 

not be discriminated against compared to women (and vice versa, naturally) on 

the basis of sex as a personal circumstance. In the case at issue, it seems to go 

without saying that they should still (to a significant degree) be discriminated 

against solely on the basis of sexual orientation as a personal circumstance, or 

that it is the voters who should decide on whether they should be discriminated 

against. In the same breath, the Constitutional Court states that voters, too, are 

bound by the Constitution, as is the legislature. Also in the same breath, it states 

that homosexual persons must in fact enjoy non-discriminatory treatment, due to 

which the legislature must implement what the Constitutional Court has already 

imposed thereon by Decisions No. U-I-425/06[2] and No. U-I-212/10,[3] despite 

the possible rejection of the amendment of the Act in a referendum (Paragraph 

53 of the reasoning). We, the Constitutional Court judges, will continue to decide, 

little by little, on unconstitutional legal gaps that violate their (human) rights.[4] 

Every serious attempt by the legislature will most probably end in the same 

manner as the current one, provided that the adopted Act is rejected in a 

referendum. The decision-making in the referendum at issue concerns a statutory 

regulation that does not take anything from heterosexual persons, as their legal 

position remains completely unchanged.[5] On the other hand, the adopted 

statutory regulation, which has not yet entered into force, grants homosexual 
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persons equal rights, namely to become, as persons – as human beings – equal 

in their rights and protected as to the very essence of free human beings, their 

rights, (including human rights, which, in accordance with the Constitution, they 

are entitled to and which the state has the duty to protect), and the rights of the 

persons they are closest to.  

  

4. By erroneously interpreting the fourth indent of the second paragraph of Article 

90 of the Constitution, as follows from the majority Decision, the Constitutional 

Court set off on a path that also in the future will have to be walked. I am afraid 

that, sooner or later, it will be necessary to change this interpretation again, just 

as the Constitutional Court did, after all, by Decision No. U-II-1/12, U-II-2/12, 

dated 17 December 2012 (Official Gazette RS, No. 102/12, and OdlUS XIX, 39 – 

hereinafter referred to as Decision No. U-II-1/12), whereby, compared to previous 

decisions that followed the path of making its assessment stricter,[6] the 

Constitutional Court established to a significant degree new[7] criteria of decision-

making on the constitutional admissibility of referendums in accordance with the 

regulation previously in force. From the travaux préparatoires for the 

Constitutional Act it is evident that the constitution-framers attempted to prevent, 

inter alia, such crucial changes in the positions of the Constitutional Court 

regarding the interpretation of the norms that concern the admissibility of 

referendums. At the same time, it is not irrelevant that in modifying the 

Constitution they in part proceeded precisely from the positions stated in the 

mentioned Decision regarding the fourth indent of the second paragraph of 

Article 90 of the Constitution, which will be explained in more detail below.  

  

5. In my opinion, decision-making on the admissibility of the referendum at issue 

is not a decision on a subject that should be entirely political – i.e. on substance 

that could raise an issue regarding the appropriateness of the regulation, which 

naturally can always be subject to decision-making in a referendum, provided that 

it does not fall within the ambit of the second paragraph of Article 90 of the 

Constitution, and the Constitutional Court must not interfere therewith due to the 

principle of the separation of powers (the second sentence of the second 

paragraph of Article 3 of the Constitution). In my view, the decision at hand falls 

exactly within the constitutionally protected essence of anti-discriminatory 

treatment on the basis of a precisely determined personal circumstance included 

in the first paragraph of Article 14 of the Constitution that the Constitutional Court 

recognised, by Decisions No. U-I-425/06 and No. U-I-212/10, as one on the basis 

of which discrimination is prohibited.  

  

6. Below, I will present in more detail my reasons for disagreeing with the majority 

decision, namely according to the order of the individual paragraphs of the 

reasoning of the Decision.   
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II 

  

The Petitioner – Proposer 

  

7. According to Paragraph 38 of the reasoning, the phrase “proposer of a 

referendum” included in the second paragraph of Section II of the Constitutional 

Act Amending Articles 90, 97, and 99 of the Constitution of the Republic of 

Slovenia[8] is an “autonomous constitutional term” that signifies both the 

petitioner of a referendum and the proposer of a referendum within the meaning 

of the Referendum and Popular Initiative Act[9]. If the proposer of a referendum 

is an autonomous legal term, it cannot be interpreted by means of the provisions 

of the RPIA, as it is independent thereof, i.e. it is autonomous. Constitutionally 

speaking, it cannot denote both the petitioner of a referendum and the proposer 

of a referendum, as there is a significant difference in quality regarding such. [In 

Slovene,] the second paragraph of Article 162 of the Constitution uses precisely 

the term “proposer” when referring to the proposers who may initiate, by a 

request, proceedings to review the constitutionality of a regulation before the 

Constitutional Court.[10] Otherwise, the Constitution states, multiple times, who 

has the power to propose whom or what, from which it is clear that, within the 

constitutional meaning, there also exist other proposers. For instance, the 

Government, a deputy, or the National Council may propose laws (Article 88 and 

the first indent of Article 97 of the Constitution), the Government may propose a 

war or state of emergency (Article 92 of the Constitution), the President of the 

Republic proposes the President of the Government (the first paragraph of Article 

111 of the Constitution) and Constitutional Court judges (the first paragraph of 

Article 163 of the Constitution), while the Judicial Council proposes judges 

(Article 130 of the Constitution). Constitutionally speaking, the common point of 

proposers is that they are entitled to form a proposal that must be decided on by 

the entity or person to whom they propose something or that someone should be 

appointed or elected. Hence, they have the constitutional power to request 

appropriate decision-making after first forming their proposal. This is also crucial 

for the proposer of a referendum, and in this respect also the fact that the first 

paragraph of Article 90 of the Constitution does not mention a proposal but that a 

certain number of voters may require the calling of a referendum does not 

change this crucial content. The constitutionally determined number of voters 

have a constitutional right to propose/require that the entry into force of a law that 

the National Assembly has already adopted shall be decided on in a referendum 

(provided that the situation referred to in the second paragraph of Article 90 of 

the Constitution does not exist). Therefore, constitutionally speaking, only (at 

least) forty thousand voters can be the proposer(s) of a referendum. The 
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petitioners are absolutely not the proposer(s) of a referendum, neither are they 

equal thereto.   

  

8. However, the above-stated does not entail that the National Assembly has 

acted unlawfully or even unconstitutionally by interrupting, by its decision, the 

procedure for collecting signatures for filing a request to call a referendum 

already in the phase where there only existed the petitioner of a referendum, but 

not yet the proposer thereof. By the nature of the matter, the constitutionally 

determined number of voters can only exercise the right to require a referendum 

in such a manner that all voters exercise it together, according to the procedure 

and the manner prescribed by law.[11] Such a law must envisage the rules on the 

basis of which the constitutional right to request the calling of a referendum will 

even arise. Well, the RPIA has envisaged them. It introduced the right to submit a 

petition addressed to voters to file a request to call a referendum. This is a 

precondition for the right to require a referendum to even arise, which will arise in 

accordance with precisely determined rules in a special procedure for collecting 

the signatures of voters. In accordance with the regulation in force, the statutorily 

determined petitioners have the right to formulate a petition, namely any voter, 

political party, or other association of citizens (the first paragraph of Article 16 of 

the RPIA). Voters are able to participate in proposing a referendum, whereas 

political parties or other associations of citizens are not directly able to, as the 

Constitution only allows a certain number of voters to request the calling of a 

referendum. Consequently, the proposer of a referendum cannot also denote a 

petitioner.  

  

9. Nevertheless, from a constitutional point of view it is necessary to enable the 

prevention of the formation of a request to call a referendum, namely due to the 

reasons that the Constitutional Court already stated in Decision No. U-I-266/95, 

dated 20 November 1995 (Official Gazette RS, No. 69/95, and OdlUS IV, 116), 

when the RPIA had not yet regulated this question, which is what the National 

Assembly expressly draws attention to in the challenged Order. In this respect, 

the National Assembly refers to the mutatis mutandis application of the second 

paragraph of Article 21 of the RPIA, which is based on the second paragraph of 

Section II of UZ90, 97, 99. The National Assembly is right. If on the basis of this 

provision it was previously possible for the National Assembly to file a request for 

a review of the constitutional admissibility of a referendum already during the 

collection of signatures and to thus interrupt the collection of signatures, it now at 

this stage has, mutatis mutandis, the power to decide on whether a referendum is 

constitutionally inadmissible. Such justification would have sufficed. But 

assuming that the Constitutional Court wished to further elaborate or explain the 

constitutional arguments from Decision No. U-I-266/95, which formed the 

constitutional basis for such a statutory regulation, this is certainly welcome. 
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However, this cannot be done by erroneously announcing that the proposer of a 

referendum also means the petitioner of a referendum, by stating that the benefit 

of the voters is at issue, and by explaining how it is not reasonable to wait for the 

petition to also formally become a request (Paragraph 39 of the reasoning). What 

is reasonable is not a constitutional question. Equally, it is not the benefit of the 

voters that is at issue; constitutionally speaking, what is at issue is respect for 

their right to the free expression of their will, which is first exercised by signing the 

request to call a referendum, and, secondly, by casting a vote on the day of the 

referendum. Since the object of their decision-making is the same, in both cases 

entailing decision-making on whether the adopted statutory regulation should 

enter into force it would be perverse to allow voters to freely express their 

position thereon if the National Assembly is, in advance, of the opinion that such 

decision-making is constitutionally inadmissible. Not much would remain of their 

free decision. In my opinion, this is the constitutional argument that prevails and 

justifies that it is admissible, even before the right arises, to decide on the 

constitutional admissibility of a referendum. In terms of time, the need to 

complete the legislative procedure as soon as possible (Paragraph 38 of the 

reasoning) seems completely secondary to me in this context. In the case at 

issue, the Constitutional Court itself has to a large degree destroyed it by the 

duration of its decision-making; therefore it is not most appropriate that the 

Constitutional Court refer thereto without a need for such. Understandably, in the 

instances referred to in the first indent of the second paragraph of Article 90 of 

the Constitution, it would have been attributed a different weight.      

  

  

III 

  

The Interpretation of the Second Paragraph of Article 90 of the Constitution 

  

10. The second paragraph of Article 90 of the Constitution determines, on the 

constitutional level, certain limitations of the right to require the calling of a 

referendum, or, more concisely, the right to require a referendum. As the 

Constitutional Court already stated in Decision No. U-II-1/12 (Paragraph 31 of the 

reasoning), this right is still an important constitutional right,[12] because, when 

implemented, a situation arises in which voters co-decide on whether a law that 

has already been adopted by the parliament will enter into force or not. The 

implementation of the right to require a referendum thus creates the right of 

voters to vote on a law in a referendum. When exercising this right, voters in a 

referendum, as determined by the Constitution, are not the direct legislator, as 

they cannot submit “their law” in a referendum, but are only correctors of the 

legislature’s decision-making through the direct expression of their will. They can 
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either uphold or reject the decision of the parliament. In the regulation currently in 

force, the limitations of the right to require a referendum are envisaged in the 

Constitution itself, and are not entirely left to the interpretation of the phrase 

“unconstitutional consequences would arise.” It is clear, as Prof. Dr Grad states, 

that this reduces the role and importance of decision-making in a referendum in 

comparison with the constitutional regulation previously in force, but it would be 

difficult to say that this in itself is undemocratic, as the principle of democracy is 

exercised through both direct and indirect democracy.[13] This is logical, because 

a different position would deny the legitimacy of the representative democracy, 

and even if a referendum were limited even more, a state with a representative 

democracy based on free and democratic elections would be a democratic state. 

In truth, in Slovenia the possibilities to use a referendum and its significance are 

still significant in comparison with the majority of European states,[14] which, 

even if they are all based on the principle of popular sovereignty, are no less 

democratic than Slovenia due to the greater limitation of referendums.  

  

11. Four indents listed in the second paragraph of Article 90 of the Constitution 

determine the limitations of the right to require a referendum, with regard to which 

constitutional theorists have already discussed whether these limitations are 

listed exhaustively or non-exhaustively.[15] It was not even necessary for us to 

address this question in the case at issue because focusing on the interpretation 

of one of the indents determining limitations sufficed to decide on the case. In 

spite of the above, the Constitutional Court added the obiter dictum position that 

the limitations are listed exhaustively, without studying the question in more detail 

or depth (Paragraph 44 of the reasoning). This is not acceptable to me. I must 

wonder whether the Constitutional Court would adopt[16] an equal interpretation 

if today it were faced with, for instance, the law on the implementation of the 

fiscal rule determined by the third paragraph of Article 148 of the Constitution, i.e. 

the implementation of the constitutional provision contained in the second 

paragraph of 148 of the Constitution. The great question is whether the first three 

indents of the second paragraph of Article 90 of the Constitution form the basis 

for a prohibition on holding a referendum on such a law (if they do, such basis 

perhaps only exists in the second indent, provided that the second paragraph is 

not interpreted as being exhaustive), even though the entry into force of a law 

certainly entails the elimination of an unconstitutionality, which in truth is directed, 

like every unconstitutional legal gap, towards the statutory order as such, and not 

towards a concrete statutory provision, which prior to that, inter alia, also served 

as the statutory basis for the borrowing of the state. The law on the 

implementation of the fiscal rule [i.e. the Fiscal Rule Act] has in fact already 

entered into force, therefore the question is purely hypothetical; however, the 

answer thereto is equally telling. For instance, an equal question could be raised 

as regards a law that would entail the implementation of a ratified treaty, i.e. 
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when the question of respect for one of the fundamental principles of 

international law, i.e. the pacta sunt servanda principle, would be raised. The 

reasons for the constitutional prohibition of such a referendum are, in my opinion, 

much stronger (a fortiori) than the reasons for the prohibition of a referendum on 

a law ratifying a treaty (i.e. approving the ratification of a treaty),[17] which are 

expressly included in the third indent of the second paragraph of Article 90 of the 

Constitution. If we are to prohibit referendums as regards laws that incorporate 

treaties no sooner than when they enter into force, and that are concurrently the 

basis for the state to actually declare that it is bound by a treaty (the fifth indent of 

Article 107 of the Constitution), but then allow referendums on laws that entail the 

implementation of treaties that have already been acceded to, because, as 

stated, such a prohibition is not exhaustively included in the second paragraph of 

Article 90 of the Constitution, very little will, in my opinion, remain of the fact that 

the Constitutional Court is also the guardian of Article 8 of the Constitution and 

thus the guardian of the observance of international instruments and of the 

reputation of a state that is to implement the assumed international obligations. 

This is namely the precise end result that the position as regards the exhaustive 

character [of the provisions in question] – with an emphasis on how expressly, 

clearly, and precisely the Constitution henceforth lists the instances in which a 

referendum may not be called – can unfortunately lead to in passing, without 

there being a need for the adoption of a position thereon in order to decide on the 

case at issue.  

  

12. The second paragraph of Article 90 of the Constitution needs constitutional 

interpretation as a whole and according to the individual indents. It brought 

“firmer support in the Constitution and clearly determined limits[18] [...] as to the 

decision-making” of the Constitutional Court,[19] but it did not bring decision-

making on an exhaustively determined basis[20] or disrespect for the fact that the 

Constitutional Court has been appointed the guardian of the Constitution in order 

to protect its values, which can also change over longer periods of time. The 

Constitution is a living legal instrument and the interpretation thereof that takes 

this into account is an element that makes it actually possible for constitutions to 

live and for their text to remain in force for long periods of time despite social 

changes.[21] 

  

  

IV 

  

The Interpretation of the Fourth Indent of the Second Paragraph of Article 

90 of the Constitution  
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13. The majority decision interprets the fourth indent of the second paragraph of 

Article 90 of the Constitution in a manner that in my opinion has no basis in the 

wording of the constitutional provision at issue from the viewpoint of a literal 

interpretation, and a teleological interpretation also does not uphold it. Hence, in 

accordance with this provision, a referendum may not be called “on laws 

eliminating an unconstitutionality in the field of human rights and fundamental 

freedoms” (or any other unconstitutionality). To begin with, what is of key 

importance is the interpretation of the words “laws eliminating an 

unconstitutionality,” or even more narrowly, what is “an unconstitutionality” – 

whether it only concerns an unconstitutionality established by a decision of the 

Constitutional Court or also an unconstitutionality established by the National 

Assembly itself, which then adopts a law with a view to eliminating it. The majority 

decision states that by writing the word “unconstitutionality,” the constitution-

framers in fact only intended to write and indeed wrote the following: “an 

unconstitutionality established by a decision of the Constitutional Court” 

(Paragraph 42 of the reasoning). In my opinion, they neither intended to write that 

nor wrote that. In fact, the majority decision narrows the literal interpretation. The 

mere expression “unconstitutionality” certainly encompasses both types of 

unconstitutionalities, namely both those established by the Constitutional Court 

and those established by the legislature. While on the one hand the majority 

decision narrows the literal interpretation of the constitutional provision, it adds, 

on the other, also the elimination of violations of human rights established by a 

judgment of the European Court of Human Rights (hereinafter referred to as the 

ECtHR). This is something that the literal interpretation of the term 

“unconstitutionality” actually does not directly allow. Such a meaning can only be 

derived by means of a further interpretation of the text – an interpretation that is 

actually not included in the Decision at issue.  

  

14. First of all, I will explain what I intended to say regarding the fact that also 
laws are included by which, on the basis of ECtHR judgments, a regulation is 
established that enables the elimination of the consequences of already 
established violations (in pilot judgments), and that above all shall in the future 
ensure the prevention of violations of a human right established by the ECtHR 
(which applies at least[22] to all ECtHR judgments in cases against Slovenia by 
which a violation is established). This understandably applies in instances where 
the reason for the established violation of a human right lies in the statutory norm 
itself and not merely the inappropriate interpretation of courts that resulted in the 
violation of a human right. From a literal point of view, the Decision thereby 
certainly adds something significant in comparison to the constitutional text – in 
fact, the constitutional text does not mention this expressly. Personally, I have no 
substantive reservations regarding achieving the same result by an appropriate 
interpretation of the constitutional text. It is, however, unusual that the Decision 
does not contain such interpretation, given the emphasised statement that the 
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instances in which a referendum may not be called are listed exhaustively. Why 
is it that, in my opinion, the second paragraph of Article 90 of the Constitution 
nevertheless also includes the implementation of the ECtHR judgments by which 
the state is, inter alia, found guilty of violating a human right or fundamental 
freedom and the violation already occurs on the legislative level? It is because 
the Constitution requires the conformity of laws with international instruments 
binding on Slovenia (Article 8 of the Constitution) and gives the Constitutional 
Court the competence to supervise respect therefor in legislating (the second 
indent of the first paragraph of Article 160 of the Constitution), due to which the 
second paragraph of Article 22 of the Constitutional Court Act (Official Gazette 
RS, No. 64/07 – official consolidated text and 109/12 – CCA) stipulates that a 
review of the constitutionality and legality of laws also extends to a review of the 
conformity thereof with international instruments. Furthermore, additional reasons 
are clear from the already-presented arguments regarding the exhaustiveness as 
well as the content of further arguments as regards the fourth indent of the 
second paragraph of Article 90 of the Constitution. The essence thereof is 
namely the substantive elimination of violations of human rights or fundamental 
freedoms, with regard to which it is irrelevant whether the rights or freedoms are 
regulated in the Constitution or in international documents, as also all such rights 
or freedoms regulated in international instruments are constitutionally protected 
(by the principle of the highest protection of human rights and fundamental 
freedoms determined by the fifth paragraph of Article 15 of the Constitution). This 
is all the more true since by such international instruments Slovenia also 
concurrently subjected itself to the jurisdiction of the international court and 
bound itself to implement its judgments against the state. 
  

15. I will now return to the interpretation of the term “unconstitutionality.” The 

literal interpretation of the text undoubtedly encompasses all unconstitutionalities. 

The literal interpretation needs to be tested also by means of other types of 

interpretation, which in my opinion – contrary to the majority opinion – confirm 

and not narrow it. This interpretation is confirmed by the teleological 

interpretation of this provision. Not only did the constitution-framers expressly 

voice such intention when amending the Constitution two years ago – which is a 

pretty short period of time, due to which, in my opinion, the historical-comparative 

interpretation that the Decision refers to in Paragraph 43 cannot lead to a 

different result – but also such intention appears, to me, to be constitutionally 

logical.  

  

16. From the travaux préparatoires of the Constitutional Act it can first be 

discerned what the constitution-framers had in mind. In the working draft of the 

Draft Constitutional Act (6 March 2013), the wording of the fourth indent of the 

second paragraph of Article 90 of the Constitution was explained by the following 

text: “The proposed grounds for excluding a referendum would enable the 

restriction of decision-making in referendums in cases where the possible 

rejection of the entry into force of a law would prevent the elimination of an 
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unconstitutional situation, which also includes the elimination of a violation 

of human rights and fundamental freedoms. Decision-making in a referendum 

can be limited if such is necessary in order to protect another constitutional 

value regarding which there already exists a violation that has to be 

eliminated by the new statutory regulation, as well as if the statutory regulation 

in force is unconstitutional, and the adopted law eliminates such 

unconstitutionality in a constitutionally consistent manner. Such grounds for 

the inadmissibility of the calling of a referendum would apply, in particular, in the 

event individual provisions of the law were unconstitutional, as established by the 

Constitutional Court.”[23] This proposal was considered at the 7th session of the 

Constitutional Commission, where one of the members of the Expert Group, 

namely Prof. Dr Janez Pogorelec, opined that the mentioned provision should be 

understood in the sense that there has to exist a prior decision of the 

Constitutional Court, since otherwise “a new (inappropriate) institute of the prior 

review of constitutionality would arise, which the Constitutional Court would have 

to carry out under the pressure of deciding on the admissibility of a referendum 

and the short time-limits connected therewith.”[24] However, the members of the 

Constitutional Commission apparently did not concur. The entire working draft of 

the Draft Constitutional Act was namely adopted by a two-thirds majority of all 

members (18 for, 0 against),[25] and then they learned of the reasoning of the 

constitutional act prepared by the Expert Group and had no remarks with respect 

to the prepared text.[26] Subsequently, they eliminated the inconsistency of the 

text as regards the adopted amendment to Article 1 and included the emphases 

from the discussion, with regard to which the entire text of the reasoning of the 

Draft Constitutional Act is quoted below.[27] The part of the text from the 

reasoning of the working draft that I quoted remained completely the same in the 

reasoning of the Draft Constitutional Act.[28] This text refers to the necessary 

limitation of decision-making in a referendum 1) if such is necessary in order to 

protect another constitutional value regarding which there already exists a 

violation that has to be eliminated by the new statutory regulation, as well as 2) if 

the statutory regulation in force is unconstitutional, and the adopted law 

eliminates such unconstitutionality in a constitutionally consistent manner. I 

understand the first part as an unconstitutionality that is already established by a 

decision of the Constitutional Court,[29] and the second part as an 

unconstitutionality that the National Assembly establishes by itself and also 

eliminates by law.[30] Also the continuation of the text, in accordance with which 

the instances concerned are in particular those in which an unconstitutionality 

has been established beforehand by a decision of the Constitutional Court, 

confirms that such an understanding is correct. Nevertheless, the majority 

decision states that the instances concerned are exclusively those in which 

there exists a prior decision of the Constitutional Court. 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn23
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn24
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn25
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn26
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn27
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn28
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17. Even if the Constitutional Court does not limit [the subject of its assessment] 

to merely the purpose of this provision as expressed by the constitution-framers 

in the revision of the Constitution, which is not so distant in time, which is what 

the travaux préparatoires undoubtedly attest to (contrary to what is stated in 

Paragraph 50 of the reasoning of the Decision), and ask itself what the general 

purpose of such a constitutional provision is – i.e. why the purpose, in the 

objective sense[31], is to eliminate an unconstitutionality as such, irrespective of 

whether it has already been established by a decision of the Constitutional Court 

– we arrive at the same result. It is true that also the fourth indent is a component 

part of the provisions of the second paragraph of Article 90 of the Constitution, 

which limit the constitutional right to request the calling of a referendum. It is also 

true that limitations of rights must be interpreted restrictively, which would 

perhaps even dictate a narrowing of the literal meaning of unconstitutionality. 

However, here it is impossible to overlook why this limitation of a constitutional 

right exists. It is due to the necessary protection of other constitutional values, 

with regard to which we are dealing with human rights and fundamental freedoms 

on the other side. The limitation of this constitutional right is determined due to 

other rights that are equally protected by the Constitution and which by their legal 

nature are human rights or fundamental freedoms. As regards respect therefor, 

particularly strict principles apply, as determined by Article 15 of the Constitution. 

Limitations thereof are, inter alia, only admissible if the principle of proportionality 

is respected, which means that a human right (which is not absolute) can only 

give way to another right to the degree where the limitation of this right can still 

be considered proportionate. In the hierarchy of constitutional values, human 

rights and fundamental freedoms certainly occupy the highest position. Human 

beings and the dignity and freedom thereof are namely the foundation of a 

democratic state (Article 1 of the Constitution and appropriate constitutional 

provisions on human rights, including Article 34 of the Constitution). The 

Constitution recognises human rights and fundamental freedoms that the state 

must protect (the first paragraph of Article 5 of the Constitution). The purpose of 

the fourth indent of the second paragraph of Article 90 of the Constitution is to 

ensure the protection thereof. The decision regarding whether they have to be 

protected when they are violated is not left to the free assessment of the 

legislature and is equally not left to the free will of voters in a referendum. What is 

at issue is the freedom of neither the former nor the latter, but the constitutional 

duty to protect human rights and fundamental freedoms. If the legislature does 

not protect them, it is up to the Constitutional Court to ensure such by carrying 

out its role as the guardian of the Constitution. Therefore, this must also hold true 

in relation to voters, as, in accordance with the Constitution, by voting in a 

referendum they are given the freedom to decide, which is equivalent to 

legislative freedom. However, as regards the question of whether it is necessary 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn31
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to ensure the elimination of disrespect for or violations of human rights or 

fundamental freedoms, voters cannot have the freedom to decide, as the 

Constitution requires that such has to be ensured.[32] By the fourth indent of the 

second paragraph of Article 90 of the Constitution, the constitution-framers 

themselves carried out an assessment of the proportionality between the 

constitutional values at issue – between the constitutional right to request the 

calling of a referendum, on one hand, and human rights and fundamental 

freedoms, on the other, when they are violated. 

  

18. In this respect, it certainly cannot be the purpose of such a provision to 

differentiate between human rights and fundamental freedoms and to establish 

the inequality thereof. Inequality in the sense that the immediate protection 

thereof would only need to be ensured when such violations have already been 

established by a decision of the Constitutional Court, while in instances where 

such violations equally exist but have not yet been considered by the 

Constitutional Court, one could indefinitely carry out referendums provided that in 

the period between such referendums the Constitutional Court has not adopted a 

decision thereon. Even if we close our eyes to the undoubtedly expressed 

intention of the constitution-framers during the revision of the Constitution, which 

occurred not long ago, we cannot do so with respect to the purpose of such a 

constitutional provision, which prohibits referendums regarding laws that 

eliminate violations (i.e. unconstitutionalities in the field) of human rights or 

fundamental freedoms, but we must look at it objectively. Hence, the fourth 

indent of the second paragraph of Article 90 of the Constitution cannot be 

interpreted in favorem of the right to require a referendum but must be interpreted 

in favorem of the violated human rights, as a consequence of which such 

violations must be eliminated.[33] The Constitution provides that a referendum is 

not admissible in such instances.  

  

19. In addition to the above, by limiting unconstitutionalities to those established 

by a decision of the Constitutional Court, the legislature is put in an unusual 

position compared to the Constitutional Court. Within the system of state power, 

the Constitutional Court and the legislature are equal, which has already been 

stressed.[34] The legislature is the first authority that has to ensure the 

constitutionality of the statutory regulation, while the Constitutional Court is the 

authority that is called upon to set constitutional limits and in this respect it must 

have, in the event of a dispute between the addressees of statutory norms and 

the legislature on the constitutionality of a statutory regulation, the final say, 

which the legislature must observe. The principle of the separation of powers is 

thereby implemented. However, in this principle and in relation thereto there is no 

basis to deny the legislature the possibility to ensure by itself the observance of 

human rights and fundamental freedoms without the Constitutional Court binding 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn32
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn33
http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn34
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it to do so by a decision. These constitutional values must namely be 

constitutionally equally protected, regardless of whether the legislature acts in 

such a manner following or prior to a decision of the Constitutional Court. In any 

case, it is the Constitutional Court that will have the final say on whether such 

values were truly jeopardised and whether the legislature eliminated the 

unconstitutionality, except that in such an instance this would happen within the 

framework of the review of the constitutional admissibility of holding a legislative 

referendum. It is clear that such an assessment as regards the limiting reason 

that is at issue is always carried out under the presumption that the law will be 

rejected in the referendum. Were this not so, it would be impossible to prohibit it 

for this reason; the reason would become irrelevant, and the right to require a 

referendum would become absolute in this respect.   

  

20. Hence, according to the majority decision, human rights will be protected 

once the Constitutional Court adopts a decision, because a referendum on a law 

eliminating an unconstitutionality will be inadmissible. If there exists a completely 

equivalent unconstitutionality and the Constitutional Court refuses to review it 

because it has insufficient time (in proceedings for a review of the constitutional 

admissibility of the continuation of such an unconstitutionality), it could happen 

that a law would be rejected in a referendum and human rights would not be 

respected for still quite some time, i.e. until an appropriate decision of the 

Constitutional Court is adopted. Hence, there exist first-class violations of human 

rights, i.e. those that have already been established by the Constitutional Court, 

and second-class violations of human rights, i.e. those that have not yet been 

established by the Constitutional Court. In my opinion, that is not the way it 

should be. I posit that all violations of human rights are equal in this respect – 

they must be eliminated as soon as possible if they have already arisen, because 

such is required by the Constitution. Not because of the Constitutional Court or 

the legislature, but because of the people who enjoy these human rights in 

accordance with the Constitution, which the legislature failed to ensure them. In 

this respect, it seems to me that all human rights and fundamental freedoms 

need equal constitutional protection, and the Constitution imposes an equal duty 

to respect them (the first paragraph of Article 15 of the Constitution). Hence, it 

cannot be claimed that the fourth indent of the second paragraph of Article 90 of 

the Constitution does not take that into account. It is equally not possible to claim 

that the Constitution exonerates the legislature from the duty to establish an 

unconstitutionality by itself and to eliminate it in order to protect human rights, 

without it being admissible, as a rule, to hold a referendum on the legislature’s 

decision, which can nullify this constitutional duty of the legislature.  

        

21. In this respect, I can actually concur with the majority that even if in the fourth 

indent of the second paragraph of Article 90 of the Constitution the word 
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“established” was added (before “unconstitutionality”), this would not by any 

means affect the meaning of the text. An established unconstitutionality could still 

be either one established by the Constitutional Court or one that first has to be 

established by the National Assembly in order for it to adopt a law seeking to 

eliminate it, regarding which a referendum is inadmissible. In both cases, an 

unconstitutionality must first be established, which is merely the basis for the 

adoption of the law eliminating it.  

  

22. Teleological interpretation thus entirely confirms the literal interpretation that 

the Constitution extends to both: an unconstitutionality established by a decision 

of the Constitutional Court and an unconstitutionality established by the 

legislature itself that it has to – as also stated by the majority decision – eliminate, 

without waiting for a decision of the Constitutional Court, since this is a 

constitutional duty of the legislature. As regards laws, the legislature is actually 

the first who is called upon to observe the Constitution, while the Constitutional 

Court only has the final say – both in an ex post review of the constitutionality of 

laws and in an ex ante review of the constitutional admissibility of a legislative 

referendum – as to whether the legislature in fact observed it.  

  

23. Hence, in my opinion, the Constitution extends to both of these cases. 

However, depending on which case the Constitutional Court is dealing with, the 

difference appears in the procedure for the assessment of the admissibility of a 

referendum itself. If the Constitutional Court is dealing with a prior decision of the 

Constitutional Court and there is a legislative response thereto, this will be an 

already-established fact in proceedings for the review of the constitutionality of 

the decision of the National Assembly. Decisions of the Constitutional Court on 

the unconstitutionality of laws have erga omnes effect and are also binding on 

the Constitutional Court itself. The fact that the Constitutional Court perhaps 

determined the manner of execution of its decision, and thereby temporarily 

regulated an individual issue until the legislature responds, is irrelevant in this 

context. In such case, a referendum against the adopted law would in fact be a 

referendum against a decision of the Constitutional Court. Even if the legislature 

chose a different statutory regulation than that determined by the Constitutional 

Court as to the manner of execution in order to eliminate the 

unconstitutionality.[35] The condition determined by the fourth indent of the 

second paragraph of Article 90 of the Constitution, however, states that the 

unconstitutionality must be eliminated by the adopted law. If there is a case 

where the legislature establishes an unconstitutionality by itself, the burden of 

allegation and proof that this is an unconstitutionality will be on the 

legislature,[36] while the proposer (petitioner) of the referendum will have to 

challenge that before the Constitutional Court. In this respect, I fully agree with 

the excellent analysis formulated by Prof. Dr Zagorc and Assist. Prof. Dr 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn35
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Štajnpihler,[37] who also clearly state that in such case, the Constitutional Court 

must preliminarily answer the question of whether what is at issue is an alleged 

unconstitutionality.[38]  

  

24. Therefore, the Constitutional Court will in any event be the authority that will 

have the final say as to whether an unconstitutionality is at issue. It will again be 

put in the role conferred on it in a constitutional democracy in relation to the 

legislature and the democratic majority. The only exception is that in such a case 

a decision on a preliminary question will be at issue, as my respected colleagues 

state, because the latter will be reflected in the decision on the admissibility of a 

referendum, and not in a true (fully carried out) a priori assessment of the 

constitutionality of a law that in the end is carried out with authoritative effect (the 

prohibition of an unconstitutional law entering into force). The essence of both an 

ex ante and ex post review of the constitutionality of laws is not in the type of 

effect they create (e.g. the ex ante prohibition of the entry into force of a law, the 

ex post abrogation of the law) in the legal order, but in the fact that it is the 

Constitutional Court that has the last say as regards the constitutionality of a law 

the legislature adopted. Therefore, for the purpose of this procedure, one can 

speak of the a priori review of the constitutionality of a law within the procedure 

[for deciding] on the admissibility of a referendum.  

  

25. It is worth devoting a bit more attention to the mentioned argument of Prof. Dr 

Pogorelec on the inappropriateness of an a priori review of the constitutionality of 

laws and on the inappropriateness of such decision-making on the 

constitutionality of a law as a preliminary question in these proceedings. The a 

priori review of the constitutionality of a law is, in my opinion, not inappropriate in 

these cases, not even if there is a 30-day non-mandatory time limit for the 

Constitutional Court to decide the case. Rather the opposite. A number of 

constitutional courts, the most renowned of which is the French Constitutional 

Court (Conseil constitutionnel), carry out a full a priori review as the standard 

review of the constitutionality of laws. The regulation thereof was not modified by 

the last constitutional amendment, despite the introduction of the a posteriori 

review of the constitutionality of laws. The Conseil constitutionnel must carry it 

out within 30 days[39] in each individual case separately. From the viewpoint of 

equality before the law and legal certainty, the a priori review of the 

constitutionality of laws is even given priority over an ex posteriori judicial review, 

because it prevents the entry into force of an unconstitutional law. In Slovenia, 

the a priori review of constitutionality is constitutionally determined within the 

framework of the constitutionality of treaties,[40] and the law introduces such on 

the basis of the eleventh indent of the first paragraph of Article 160 of the 

Constitution. With regard to the question of why this type of constitutional review 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn37
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should be allowed precisely when deciding on the constitutional admissibility of 

legislative referendums, I think it is right to draw attention to the concurring 

opinion of Prof. Dr Boštjan M. Zupančič to Decision No. U-I-266/95. Many years 

later, the Venice Commission adopted the Code of Good Practice on 

Referendums[41] and expressly recommended therein that a review of the 

procedural and substantive validity of texts submitted to a referendum be carried 

out prior to the voting, with regard to which the national legislation should 

determine whether such review is obligatory or facultative.[42]  

  

26. Why should the constitutionality of a law be reviewed in advance, and not 

subsequently? The first reason is connected to the high constitutional protection 

of human rights (and other constitutional values), which in this case can be 

ensured precisely in such manner. The second reason is connected to the further 

content of the fourth indent of the second paragraph of Article 90 of the 

Constitution and refers to the “elimination” of an unconstitutionality. Also from this 

perspective this is nothing but the implementation of an a priori review of the 

constitutionality of the law that is to be submitted to decision-making in a 

referendum. The a priori review of the constitutionality is hence in any case 

inherently embedded in this provision of the Constitution and thus within the 

competence of the Constitutional Court. The third and most important reason is 

the already mentioned respect for the free expression of voters’ will. What would 

remain of their freedom if they were shown in advance that they may indeed vote 

in favour of the law before them but that they can count on the fact that the 

Constitutional Court will subsequently abrogate it for being unconstitutional? 

Under such conditions, can one still speak of freely expressed will? [I think not,] 

therefore, I cannot concur with the logic of Paragraph 49 of the reasoning of the 

Decision, in accordance with which there are no obstacles to allegedly 

unconstitutional laws appearing in a referendum because if voters do not reject 

them and they therefore enter into force, they might in any case be abrogated by 

the Constitutional Court. Naturally, this can theoretically happen. It can always 

happen when the review of the constitutional admissibility of a referendum has 

not even been requested (and when the National Assembly has not beforehand 

adopted a decision to reject the calling of a referendum). However, if it is 

requested and the substance thereof is directed towards precisely such an 

unconstitutionality, then this is not how it should be. When called (in accordance 

with rules) to perform its constitutional role as the guardian of the Constitution 

and in this framework, of respect for human rights and fundamental freedoms in 

particular, the Constitutional Court has the duty to perform it, albeit within the 

framework of the a priori review of the constitutionality of a law.   

  

27. According to the position of the majority, also in this respect there is an 

unequal treatment of human rights and fundamental freedoms. In order for the 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn41
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Constitutional Court to be able to establish whether the adopted law eliminates 

an unconstitutionality, it must in any case carry out (an a priori) review of the 

constitutionality of the adopted law[43] – only if the latter is in conformity with the 

Constitution can we say that it eliminates[44] an unconstitutionality. The 

Constitutional Court must carry out this review within the framework of decision-

making on the admissibility of a referendum. Also in accordance with the majority 

decision, it will have to carry out this review when the unconstitutionality is 

established beforehand by a decision of the Constitutional Court. Provided that 

the legislature will eliminate an unconstitutionality that it established itself, then 

even if the unconstitutionality is constitutionally substantiated and presented to us 

as very obvious, first a referendum will be carried out and then, once the law is 

rejected, only in regular constitutional review proceedings will an 

unconstitutionality possibly be established. Only after the legislature once again 

enacts a regulation that is equivalent to the one rejected in a referendum will it be 

possible for the unconstitutionality to be eliminated; the voters will no longer be 

allowed to decide whether it must be eliminated. In the interim, human rights and 

fundamental freedoms will not only be treated unequally, but they will also remain 

unprotected, which is constitutionally inadmissible. We, the Constitutional Court 

judges, will close our eyes thereto. In my opinion, this contradicts the purpose of 

the constitutional provision that we are interpreting.   

  

28. Since I opine that the fourth indent of the second paragraph of Article 90 of 

the Constitution must be interpreted in such a manner that it also refers to 

instances wherein the legislature establishes the existence of an 

unconstitutionality by itself and adopts a law to eliminate it, following such 

establishment the Constitutional Court should proceed with a substantive review 

in which it would review the constitutionality of the Order of the National 

Assembly by which it rejected the calling of the legislative referendum. The two 

Decisions of the Constitutional Court in which it has already established the 

inadmissible discrimination of persons on grounds of sexual orientation are extra 

in this context; however, even with respect thereto I cannot concur with the 

argumentation of the Constitutional Court.  

  

  

V 

  

The Constitutionality of the Order of the National Assembly 

  

29. This brings us to Paragraphs 51, 52, and 53 of the reasoning of the Decision, 

which are equally unacceptable to me as almost all the paragraphs before them. 

In truth, the majority decision in these paragraphs avoided a substantive review 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_7ftn43
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of the constitutionality of the challenged Order. But it reproaches the legislature 

for adopting a statutory regulation by which it “indirectly, by means of the effects 

such statutory regulation produces in other legal fields, eliminates an 

unconstitutionality” (thus, nevertheless, it can even eliminate an 

unconstitutionality?), with regard to which it “amends the regulation regarding 

issues that are not directly connected with the established unconstitutionality,” 

due to which, as stated, this does not entail the elimination of an 

unconstitutionality within the meaning of the [relevant] constitutional provision. 

This reproach is connected not only with the cases in which the Constitutional 

Court has already established unconstitutionalities, but obviously in particular 

with the finding at the end of Paragraph 52 of the reasoning, in accordance with 

which the Constitutional Court has thus far not established that the definition of 

marriage in force and the conditions for entering into such are unconstitutional. In 

this respect, it is stated (Paragraph 51 of the reasoning) that the National 

Assembly as the legislature may in fact autonomously choose, within the 

framework of its powers, how and by which law it will eliminate an 

unconstitutionality (which has been established by either the Constitutional Court 

or the ECtHR). It is stated that it is an expression of the National Assembly’s 

freedom if it does so in an indirect manner by amending other regulations that 

beforehand have not been established as unconstitutional, but that also the 

people have the same amount of freedom as the National Assembly, due to 

which such elimination of an unconstitutionality cannot at all constitute grounds 

for not allowing a referendum. This interpretation of the term “elimination” of an 

unconstitutionality is not acceptable to me.  

  

30. It is hence not important whether the legislature in fact eliminated an 

unconstitutionality due to a violation of human rights. As if this was not the 

constitutional essence of the fourth indent of the second paragraph of Article 90 

of the Constitution. The decisive element is that it “dared” to do so by amending a 

law regarding which an unconstitutionality has thus far not been established by a 

decision of the Constitutional Court. Not only when the regulation of 

unconstitutional legal gaps is concerned, as in the case at issue, but also 

otherwise, constitutionally speaking, it is a matter of the legislative freedom (i.e. 

the assessment of appropriateness) of the legislature to decide in which law it will 

regulate matters that it has to regulate. If the only question was whether 

something should be regulated in one law or another, there could also be a 

referendum held on this matter, although in fact it would be in itself improper to 

decide on such matter in a referendum, which should be intended for making 

important social decisions and not for deciding in which law the legislature should 

regulate what matter. The essence does not lie in this – but in the fact that there 

exists a substantive unconstitutionality and that the legislature must eliminate the 

unconstitutionality substantively. As long as the proposer/petitioner of the 
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referendum does not prove that the legislature misused the elimination of an 

unconstitutionality to avoid a referendum – because this burden of allegation and 

proof falls thereon and not on the National Assembly – or does not prove that, 

contrary to the allegations of the National Assembly, the adopted law is 

unconstitutional, the National Assembly cannot be reproached for eliminating an 

unconstitutionality in another law. In the case at issue, the legislature also 

expressly substantiated why it eliminated the unconstitutionalities in precisely 

such manner. Neither the legislature nor voters are free as regards the obligation 

to eliminate unconstitutionalities, as I have already mentioned.[45]  

  

31. Furthermore, it is not true that in the case at issue the regulations are not 

directly connected. The National Assembly firstly explained how it understood the 

constitutional reasons by which the Constitutional Court substantiated the 

unconstitutionalities in Decisions Nos. U-I-425/06 and U-I-212/10, namely that as 

regards both homosexual and heterosexual partners, “the essential characteristic 

of [their] partnerships is the stable connection of two persons who are close to, 

help, and support each other,” and that [both types of partnerships] “concern the 

substantively equal factual situation in which two persons are connected as a 

couple, and their (relatively lasting) relationship is defined by their emotional, 

moral, spiritual, and sexual attachment on their shared life path.” I presuppose 

that this argumentation was meant seriously and that therefrom follows the 

prohibition of discrimination on grounds of a personal circumstance – in this case 

sexual orientation – also in all other comparable cases. Many years prior to that, 

the Court of Appeal for Ontario applied completely the same argument in favour 

of the idea that also homosexual persons should be allowed to marry.[46] It made 

a direct connection with the dignity of persons in homosexual relations. The crux 

of the issue – the right to marry and all the rights that individuals are granted in 

numerous legal fields because they are married – is that marriage is a legally 

protected position.    

  

32. If one takes a closer look at the unconstitutionalities that figure in the 

challenged Order of the National Assembly, together with the substantiation of 

what kind of unconstitutionalities they are, one can quickly ascertain that all these 

rights are directly connected precisely with the position of a spouse (or a partner 

in a common-law marriage, to avoid reiterating it below). They namely belong to 

the other spouse precisely because he or she is a spouse and because what the 

Constitutional Court stated in its mentioned decisions is characteristic of relations 

between spouses. In this respect, not recognising some rights as also belonging 

to homosexual persons inherently also affects the children who live with them 

and who have to be particularly protected. This also concerns rights that are 

constitutionally protected as human rights, such as the right to health care, the 

unconstitutionality regarding which is particularly substantiated by the National 
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Assembly. Even if not all rights are constitutionally protected as such and they 

are merely statutory rights, in the Republic of Slovenia they are equally 

constitutionally protected from inadmissible discrimination on grounds of sexual 

orientation in accordance with the principle of the highest protection of human 

rights determined by the fifth paragraph of Article 15 of the Constitution, which is 

also what the National Assembly draws attention to in the challenged Order. 

Namely, the Republic of Slovenia has ratified Protocol No. 12 to the Convention 

for the Protection of Human Rights and Fundamental Freedoms,[47] which 

determines, in Article 1 thereof, the prohibition of discrimination on the basis of a 

personal circumstance as an independent Convention right[48] also in cases 

where “merely” statutory rights are concerned.[49] It is true, however, that only 18 

states have ratified this Protocol thus far, and only eight of them are EU Member 

States. Among them are Finland, Luxembourg, the Netherlands, and Spain, 

which have already enacted homosexual marriage, while Slovenia is in the 

company of Croatia, Cyprus, and Romania, which have not yet enacted it. Other 

EU Member States have not yet ratified this Protocol. In this respect, the situation 

in Slovenia is different than the situation in, e.g., Austria, Germany, and Italy.      

  

33. Since all derived rights are directly connected to the question of whether a 

person is a spouse (or in an equivalent position), it is in my opinion not possible 

to speak in this context of the reflexive effects of the elimination of an 

unconstitutionality. It is not true, as stated in Paragraph 52 of the reasoning, that 

the legislature did not directly eliminate an already established unconstitutionality 

but regulated something other than what was imposed thereon by Decision No. 

U-I-425/06. By that Decision, the Constitutional Court imposed on the National 

Assembly precisely the obligation to eliminate discrimination on grounds on 

sexual orientation in a particular field. However, the legislature did not eliminate 

only this unconstitutionality, but (in view of the statements in the challenged 

Order) also other unconstitutionalities. So, does this mean that if the legislature 

had only eliminated the unconstitutionality that the Constitutional Court has 

already established the referendum would not be admissible, but because it 

eliminated a range of other unconstitutionalities the referendum is admissible? 

And, in passing, the Constitutional Court shakes its finger at the legislature to 

remind it to eliminate the unconstitutionality that the Constitutional Court has 

already established. It is logical that the National Assembly will eliminate the 

unconstitutionalities precisely by allowing also these [homosexual] persons to 

marry, while marriage is protected as a human right by the first and second 

paragraphs of Article 53 of the Constitution. Precisely the fact that such law also 

eliminates unconstitutionalities claimed and substantiated by the National 

Assembly indicates that the matters are directly connected to each other. Were 

this not the case, it would also have been impossible for the adopted law to 

eliminate the unconstitutionality.   
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34. In my view, a regulation whereby two homosexuals are allowed to marry 

cannot be deemed unconstitutional. If this adopted law is not unconstitutional, 

then it eliminates an unconstitutionality within the meaning of the fourth indent of 

the second paragraph of Article 90 of the Constitution. Namely, the Constitution 

does not prescribe that only a man and a woman can marry. In view of the fact 

that Slovenia ratified Protocol No. 12 to the ECHR, and the second paragraph of 

Article 53 of the Constitution leaves the regulation of marriage to statutory 

regulation, stricter criteria apply to Slovenia than to other states that have not 

bound themselves to observe this international instrument, although a number of 

them have already enacted such marriage. Furthermore, the legislature, to whom 

the Constitution leaves the freedom to regulate this human right with a statutory 

reservation, must also ensure that it observes the first paragraph of Article 14 of 

the Constitution when legislating. That article prohibits discrimination on grounds 

of sexual orientation. 

  

35. As a result of the interpretation of the fourth indent of the second paragraph 

of Article 90 of the Constitution, which does not appear constitutionally 

convincing to me, the Decision in truth avoids serious constitutional consideration 

of the constitutionality of the challenged Order of the National Assembly. 

Therefore, I will stop at this point without providing an in-depth analysis. What is 

now apparent to me, on the basis of what I have stated above and in the absence 

of arguments that would convince me otherwise, definitely prevents me from 

concurring with the operative provisions of the Decision.  

  

  

Dr Jadranka Sovdat 

Judge 

 

                          

 

 
[1] Draft Act Amending the Marriage and Family Relations Act, EPA 257-VII, 

dated 15 December 2014, p. 4. 

[2] Decision of the Constitutional Court, dated 2 July 2009 (Official Gazette RS, 

No. 55/09, and OdlUS XVIII, 29). 

[3] Decision of the Constitutional Court, dated 14 March 2013 (Official Gazette 

RS, No. 31/13). 

[4] We have been deciding on one such legal gap for almost two years, while in 

the first such case it took the Court more than two and a half years to decide and 

in the second almost two and a half years. Case No. U-I-255/13 is unresolved; by 

a request, the Administrative Court (all requests by courts are considered with 
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absolute priority) has challenged Article 6 of the Same-Sex Civil Partnership 

Registration Act (Official Gazette RS, No. 65/05 – hereinafter referred to as the 

SSCPRA), as it does not allow the possibility to conclude a partnership outside of 

official premises, whereas spouses[-to-be] have this possibility, which is allegedly 

discriminatory. 

[5] Namely, my situation cannot be different because due to the prohibition of 

discrimination on grounds of personal circumstances also other people are 

recognised equal rights; and also my situation is in no way devalued, as it does 

not change in any way. In fact, the Constitution and the law still protect it exactly 

to the same degree as hitherto. Cf. Judgment of the Constitutional Court of 

Portugal No. 121/2010, dated 8 April 2011. 

[6] We have put ever new obstacles before the legislature, which is what I drew 

attention to in my dissenting separate opinion to Decision No. U-II-2/11, dated 19 

April 2011 (accessible on the website of the Constitutional Court). 

[7] It would probably be more appropriate to say that to a significant extent we 

returned to the starting points that were essentially already established by 

Decision of the Constitutional Court No. U-I-47/94, dated 19 January 1995 

(Official Gazette RS, No. 13/95, and OdlUS IV, 4). 

[8] Official Gazette RS, No. 47/13 – hereinafter referred to as the UZ90, 97, 99. 

[9] Official Gazette RS, No. 26/07 – official consolidated text – hereinafter 

referred to as the RPIA. 

[10] But the Constitution already determines the proposers of the review of the 

constitutionality of treaties in the second paragraph of Article 160 and courts as 

the proposer in Article 156, although in the latter provision it does not expressly 

speak of the proposer, but uses the phrasing from the general provision of the 

second paragraph of Article 162 of the Constitution – i.e. [who may] initiate 

proceedings before the Constitutional Court. 

[11] For more on this subject, see J. Sovdat, Sodno varstvo referenduma 

[Judicial Protection of the Referendum], Pravnik, Nos. 9–10 (2013), p. 627. 

[12] Since Decision No. U-II-1/11, dated 10 March 2011 (Official Gazette RS, No. 

20/11), the Constitutional Court has not spoken of the right to require a 

referendum as a human right but instead as a constitutional right, with regard to 

which it has to be taken into consideration that not all constitutional rights (also, 

e.g., the constitutional right to local self-government) are human rights; see also 

Decisions No. U-II-3/11, dated 8 December 2011 (Official Gazette RS, No. 

109/11) and No. U-II-1/12. I myself raised the issue of the characterisation of this 

right as a human right already in my concurring opinion to Decision No. U-II-1/10, 

dated 10 June 2010 (accessible on the website of the Constitutional Court); I 

opine that the right to require a referendum is a constitutional right and not a 

human right; for more details on the reasons therefor, see J. Sovdat, op. cit., pp. 

630–633. 
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[13] F. Grad, Ustavna sprememba, ustavna načela in ustavna razmerja 

[Constitutional Amendments, Constitutional Principles, and Constitutional 

Relations], Javna uprava, No. 1–2 (2013), p. 31; see also pp. 23–24. 

[14] Ibidem, p. 23. 

[15] Prof. Dr Kaučič, Head of the Expert Group on Constitutional Amendments 

Regarding Referendums, opines that the provision does not prevent the 

Constitutional Court from reviewing and rejecting the calling of a referendum also 

in some other cases; see I. Kaučič, Zavrnitveni zakonodajni referendum [The 

Rejective Legislative Referendum], Javna uprava, Nos. 1–2 (2013), p. 44. See 

also I. Kaučič, Ustavnosodna presoja zakonodajnega referenduma po novem 

[The Constitutional Review of the Legislative Referendum under the New 

Regulation], Podjetje in delo, Nos. 6–7 (2015), pp. 1352–1354. I was also 

pondering this along the same lines; see J. Sovdat, op. cit., pp. 628–629. On the 

contrary, Prof. Dr Zagorc and Asst. Prof. Dr Štajnpihler opine that the limitations 

are exhaustively listed; see S. Zagorc, T. Štajnpihler, O ustavni spremembi: pot 

do odločitve o (ne)dopustnosti razpisa referenduma [Regarding the Constitutional 

Amendment: The Path to the Decision that It Is (In)admissible to Call a 

Referendum], Pravna praksa, No. 14 (2015), Appendix, p. III.   

[16] In particular considering the position of the Constitutional Court in Decision 

No. U-II-1/12. 

[17] For more on this, see J. Sovdat, op. cit., pp. 629–630.  

[18] Emphases in bold text added by J. S. 

[19] The Draft Constitutional Act Amending Articles 90, 97, and 99 of the 

Constitution of the Republic of Slovenia, Expert Group for the Legislative 

Referendum, working draft dated 6 March 2013, p. 7. The working draft was 

considered at the Constitutional Commission’s 7th session on 21 March 2013; 

see the Report on the Preparation of the Draft Constitutional Act No. 001-02/12-

16, dated 29 March 2013 (in fact, the date 29 March 2012 is indicated in the 

document, however this is a manifest mistake since the report is from the session 

held on 21 March 2013 – hereinafter referred to as the Report on the Preparation 

of the Draft Constitutional Act), p. 5. 

[20] The reasoning of the Draft Constitutional Act speaks of the express, but 

concurrently “exemplificative” determination of laws regarding which a 

referendum would not be admissible, which is allegedly a more appropriate 

regulation than the current one, however, bearing in mind that these terms on the 

constitutional level are open as to their meaning and interpretation and that 

allegedly they can never be fully and in advance exhaustively defined already on 

the literal level. See Report on the Preparation of the Draft Constitutional Act, p. 

14. Naturally, exemplificative means for illustrative purposes, i.e. so as to explain 

or to give an example (M. Tavzes, Veliki slovar tujk [The Great Dictionary of 

Foreignisms], Cankarjeva založba, Ljubljana 2002, p. 260), and not exhaustive, 
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which would entail listing each and every example (ibidem, p. 1133), which is also 

the way these two words are understood in the legal field.   

[21] Or, as this has already been said in a much nicer way in the judgment in 

which the regulation that did not allow homosexual persons to marry was found to 

be unconstitutional: “The task of expounding a constitution is crucially different 

from that of construing a statute. A statute defines present rights and obligations. 

It is easily enacted and as easily repealed. A constitution, by contrast, is drafted 

with an eye to the future. Its function is to provide a continuing framework for the 

legitimate exercise of governmental power and, when joined by a Bill or Charter 

of Rights, for the unremitting protection of individual rights and liberties. Once 

enacted, its provisions cannot easily be repealed or amended. It must, therefore, 

be capable of growth and development over time to meet new social, political and 

historical realities often unimagined by its framers. The judiciary is the guardian 

of the constitution and must, in interpreting its provisions, bear these 

considerations in mind.” This is how the Judgment of the Appeal Court for 

Ontario in Halpern and Others v. Canada, [2003] O. J. No. 2268, Para. 42, reads, 

with reference to the Judgment of the Supreme Court of Canada in Hunter v. 

Southam Inc., [1984]. 2 S.C.R. 145. 

[22] See Decision of the Constitutional Court No. U-I-65/05, dated 22 September 

2005 (Official Gazette RS, No. 92/05, and OdlUS XIV, 72). 

[23] The working draft of the Draft Constitutional Act Amending Articles 90, 97, 

and 99 of the Constitution of the Republic of Slovenia dated 6 March 2013, p. 7. 

Emphases in bold and underlined text added by J. S. 

[24] Report on the Preparation of the Draft Constitutional Act, pp. 7–8. 

[25] Ibidem, p. 11. 

[26] Ibidem. 

[27] Ibidem. 

[28] See ibidem, p. 15. 

[29] Naturally, it has to be added: either by a judgment of the ECtHR or by a 

judgment of the Court of Justice of the European Union, which is increasingly 

becoming a guardian of human (fundamental) rights, which can also necessitate 

a change in the legislation in a Member State when, e.g., the transposition of 

directives is at issue (the third paragraph of Article 3a of the Constitution). 

[30] Similar was expressly stated also in Decision No. U-II-1/12 (Para. 27 of the 

reasoning). 

[31] As regards the objectivistic interpretation in view of the ratio legis 

(constitutionis in this case) as discernible from the normative text, see M. 

Pavčnik, Teorija prava: prispevek k razumevanju prava [Theory of Law: A 

Contribution to Understanding Law], 4th revised edition, GV Založba, Ljubljana 

2011, pp. 383–385. 
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[32] For this reason, people talk of constitutional democracy, which Asst. Prof. Dr 

Teršek also characterises as “a democracy of fundamental rights” or “a 

democracy in which not only the authorities in power but also the people 

themselves are bound by certain lasting, relatively unchangeable and binding 

principles and values, which are reflected in the tradition and doctrine of 

fundamental human rights and freedoms,” for which “[e]mphasis on the quality of 

constitutionality, constitutionalism and human rights, freedoms and fundamental 

principles of the rule of law, as well as sociality and democracy, are namely of 

essential importance, and not perhaps the political will (arbitrariness) of the 

parliament or the will (arbitrariness) of the majority of people entitled to vote.” A. 

Teršek, Teorija legitimnosti in sodobno ustavništvo [The Theory of Legitimacy 

and Modern Constitutionalism], University of Primorska, Scientific and Research 

Centre, Univerzitetna založba Annales, Koper 2014, pp. 402 and 407–408. 

[33] The fourth paragraph of Article 15 of the Constitution; in order to be able to 

remedy the consequences of violations of human rights or fundamental 

freedoms, first the violations themselves have to be eliminated. 

[34] See Decision of the Constitutional Court No. U-I-159/08, dated 11 December 

2008 (Official Gazette RS, No. 120/08, and OdlUS XVII, 71). 

[35] See Decision of the Constitutional Court No. U-I-163/99, dated 23 

September 1999 (Official Gazette RS, No. 80/99, and OdlUS VIII, 209). 

[36] Or, as the Constitutional Court stated in Paragraph 27 of the reasoning of 

Decision No. U-II-1/12, then it is possible to require the legislature to fulfil the 

burden of allegation and proof so that it convinces the Constitutional Court of the 

unconstitutionality of the act in force. 

[37] See S. Zagorc, T. Štajnpihler, op. cit., pp. IV and V. 

[38] Ibidem, p. VI. 

[39] To which the third paragraph of Article 61 of the Constitution of France binds 

it. 

[40] However, the first such review in case No. Rm-1/97 – in which the request 

was filed on 15 May 1997 and it was necessary to adopt a precedential position 

regarding competence – was carried out in a very short period of time. 

[41] The Code of Good Practice on Referendums, adopted at a session on 16 

and 17 March 2007, accessible at   (16 October 2015). 

[42] The third indent of Paragraph II 3.3 d of the Code, p. 11. 

[43] Which additionally indicates that the argument regarding the introduction of 

“a new (inappropriate) institute” in this procedure misses the point, as in any case 

its application is necessary – the only question is whether once or twice in the 

same procedure. 

[44] Therefore, it is not enough that the legislature reacts; the reaction must be 

such that it eliminates the unconstitutionality. 
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[45] Had they been, as Prof. Dr Kaučič says, the rejection of such a law in a 

referendum would entail the continuation of the unconstitutional situation and 

would be constitutionally unacceptable. See I. Kaučič, op. cit. (2015), p. 1349. 

[46] See the Judgment in Halpern and others v. Canada, with which, from the 

substantive point of view, also the Supreme Court of Canada subsequently 

concurred in Reference re Same-Sex Marriage [2004] 3 S. C. R. 698, 2004 SCC 

79, dated 9 December 2004. Cf. also Judgment No. 159/2004 of the 

Constitutional Court of Belgium, dated 20 October 2004. 

[47] The Act Ratifying Protocol No. 12 to the Convention for the Protection of 

Human Rights and Fundamental Freedoms, Official Gazette RS, No. 46/10, MP, 

No. 8/10 – hereinafter referred to as Protocol No. 12 to the ECHR. 

[48] See the Judgment of the Grand Chamber of the ECtHR in Sejdić and Finci v. 

Bosnia and Herzegovina, dated 22 December 2009. 

[49] This is an independent Convention right outside Article 12 of the Convention 

for the Protection of Human Rights and Fundamental Freedoms (Official Gazette 

RS, No. 33/94, MP, No. 7/94 – ECHR), regarding which the ECtHR continues to 

promote the establishment of minimum standards for all Council of Europe 

Member States, concerning which there also exist severe criticisms. See P. 

Johnson, “The Choice of Wording Must Be Regarded as Deliberate”: Same-sex 

Marriage and Article 12 of the European Convention on Human Rights, European 

Law Review, Year 40, No. 2 (2015), pp. 207–224.  
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