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Dissenting Opinion of Judge Jasna Pogačar 

  

1. I do not concur with the interpretation that the grounds for excluding [a 

referendum] determined by the fourth indent of the second paragraph of Article 

90 of the Constitution only refer to laws eliminating an unconstitutionality that has 

already been established by the Constitutional Court or by the European Court of 

Human Rights (ECtHR). In my view, such an interpretation is not convincing and 

has no basis in the Constitution.      

  

2. In order for a legal interpretation of the meaning of a legal rule to be 

convincing, it has to be comprehensive and based on arguments that follow 

established methods of interpretation. These methods are in fact different, but 

they complement each other, because they pursue the same objective, i.e. 

finding the true meaning of an already formed legal rule. The subject or the basis 

of legal interpretation is the text of a legal rule; therefore, first, a literal 

interpretation should be applied. A literal interpretation is grounded in the 

linguistic framework, whereas the interpretation on which the decision of the 

Constitutional Court is based is focused on answering the question of who 

established an unconstitutionality whose elimination is the subject of the law 

regarding which the calling of a legislative referendum has been proposed. It was 

stated that it is a logical imperative that eliminating an unconstitutionality 

presupposes that such an unconstitutionality has already been established 

beforehand, as it is impossible to eliminate something whose existence is 

completely unknown to the subject eliminating it. According to the interpretation 

on which the decision of the Constitutional Court is based, the legislature only 

eliminates an unconstitutionality in cases where a decision of the Constitutional 

Court or a judgment of the ECtHR directly binds it to do so. 

  

3. The following text forms the literal framework for the interpretation of the fourth 

indent of the second paragraph of Article 90 of the Constitution:  

“A referendum may not be called on laws eliminating an unconstitutionality in the 

field of human rights and fundamental freedoms or any other unconstitutionality.”  
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The constitution-framers used the general term unconstitutionality, which, in view 

of its definition in the Slovar slovenskega knjižnega jezika [Dictionary of Slovene 

Literary Language], is used to designate both the characteristics of (e.g. of a 

regulation) and the state of affairs in a certain field. In the legal terminology, this 

term also denotes a situation entailing an inconsistency with the Constitution, be 

it either a subject matter that is already regulated or a question that, in 

accordance with the Constitution, should have been regulated by law, but is not. 

The latter case entails an unconstitutional legal gap. In my view, from the wording 

of the fourth indent of the second paragraph of Article 90 of the Constitution as a 

whole, it is not possible to conclude that the grounds for excluding [a referendum] 

contained therein only refer to the elimination of an unconstitutionality that has 

already been established by the Constitutional Court or by the ECtHR. However, 

it is possible to understand that the question of who established an 

unconstitutionality whose elimination is the subject of the law regarding which the 

calling of a legislative referendum is proposed is irrelevant. If the sole rationale of 

the mentioned grounds for excluding [a referendum] was the elimination of 

unconstitutionalities that have already been established by a decision, the 

constitution-framers would have undoubtedly drafted the wording differently and 

would have precisely expressed that they were merely trying to ensure that, in 

referendums, voters do not adopt positions regarding the content of decisions of 

the Constitutional Court or judgments of the ECtHR.  

  

4. The Constitutional Court has the competence to decide on the conformity of 

laws with the Constitution; however, this competence is intended for the 

application and development of the Constitution, as well as for strengthening 

constitutionality, legality, and the exercise of human rights and fundamental 

freedoms. By the nature of the matter, it cannot be concluded that an 

unconstitutionality only exists if it has been established beforehand by a decision 

of the Constitutional Court. The Constitutional Court is indeed the highest body of 

the judicial power in the field of the protection of constitutionality, legality, and 

human rights and fundamental freedoms, but it is not the only authority that 

applies the Constitution or ensures its application. By its decisions, the 

Constitutional Court communicates its positions as to the manner in which the 

Constitution must be interpreted and applied, draws attention to the established 

unconstitutionalities and illegalities or violations of human rights and fundamental 

freedoms, and imposes the obligation that they be eliminated. Decisions of the 

Constitutional Court have the effect of a general legal act,[1] meaning that they 

are binding on everyone. This extends to the obligation of the legislature to act in 

accordance therewith. However, this does not entail that they restrict the 

legislature in applying the Constitution. The Constitution confers on the 

Constitutional Court only the power to decide in a dispute that is initiated by the 

filing of a request or petition. Namely, for constitutional decision-making regarding 
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the conformity of laws with the Constitution, it is essential that there exist grounds 

for taking action, namely the existence of a disputed relation that has to be 

resolved within the framework of the protection of the Constitution. Only in such a 

dispute is there conferred on the Constitutional Court the power to establish 

unconstitutionalities with finality and in an authoritative manner. Consequently, I 

cannot find grounds in the Constitution for the position that an unconstitutionality 

can only exist if such is established beforehand by a decision of the 

Constitutional Court.  

  

5. In my opinion, from the wording of the fourth indent of the second paragraph of 

Article 90 of the Constitution it is unambiguously clear that in order to understand 

the phrase “eliminating an unconstitutionality in the field of human rights and 

fundamental freedoms or any other unconstitutionality” it is irrelevant whether the 

unconstitutionality in question has been established beforehand by a decision of 

the Constitutional Court or a judgment of the ECtHR. What is important is that the 

legislature substantiate the existence of an unconstitutionality and the manner of 

its elimination; however, in the event of a dispute, it is of course the Constitutional 

Court that has the final say, namely within its competences and in the role of the 

final interpreter of the Constitution. The arguments of the historical and 

comparative interpretation of the previous and current regulation of the 

subsequent legislative referendum also cannot provide confirmation of the 

rationale of the grounds for excluding [a referendum] determined by the fourth 

indent of the second paragraph of Article 90 of the Constitution that the 

Constitutional Court supports in its Decision. The comparison of the role of the 

Constitutional Court in a procedure for the calling of a legislative referendum, as 

well as the assessment by which the constitution-framers substantiated that the 

regulation previously in force was inappropriate, with regard to which they also 

referred to unpredictability and a lack of clarity in exercising the right to request 

the calling of a legislature referendum, and to the danger that the Constitutional 

Court could carry out an arbitrary assessment in deciding on the question of 

whether unconstitutional consequences would arise due to the postponement of 

the entry into force of a law or its rejection in a referendum, are not arguments 

that would provide the fourth indent of the second paragraph of Article 90 of the 

Constitution a meaning in that the implementation of the decisions of the 

Constitutional Court or the judgments of the ECtHR is ensured. In discussions 

regarding the amendment of Article 90 of the Constitution, various positions were 

in fact expressed regarding the drafting of the content of the mentioned grounds 

for excluding [a referendum], also those that the Constitutional Court included in 

its Decision; however, only the positions of the constitution-framers are important 

for the Constitutional Court’s decision-making in the dispute regarding the calling 

of a legislative referendum. These are not positions that would explain the 

intention of the formulator of a new legal rule, but are positions that guided the 
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constitution-framers towards making the decision to include in the legal order a 

new rule that will fulfil its purpose by its outward functioning. Of course, the 

objective meaning of a normative text is not always limited to a certain content; it 

is also possible that the interpreter determines something that was not present at 

the time when the normative text was drafted as the meaning of the legal rule. 

However, such does not hold true when the interpreter seeks the rationale for the 

specific placement of a new legal rule in the legal order and questions the 

rationale for drafting it, but does hold true in the event the interpreter questions 

whether a legal rule may also be applied in circumstances of modified social 

relations, thus giving it, by such application, a meaning that was not present at 

the time it was drafted.  

  

6. The content of the fourth indent of the second paragraph of Article 90 of the 

Constitution is a part of the new constitutional regulation of the legislative 

referendum, therefore its true meaning can only be understood within the 

framework of understanding the entirety thereof. The new constitutional 

regulation in certain instances prohibited the calling of legislative referendums, 

which entails that in those cases there is no right to request the calling of a 

legislative referendum, nor is there a right to participate in the management of 

public affairs. The prohibition extends to four legislative fields. According to the 

reasoning written in the Draft Act of the Constitutional Act Amending Articles 90, 

97, and 99 of the Constitution of the Republic of Slovenia, which the 

Constitutional Commission of the National Assembly proposed for adoption by 

the National Assembly,[2] the constitution-framers followed the model of 

comparable European regulations, which exclude the calling of a legislative 

referendum with regard to laws regulating matters that due to their nature are not 

suited to direct decision-making by voters. It explained that the state must 

function promptly and effectively, that a fundamental taxation and fiscal basis 

must be ensured for its functioning, that it is reasonable that second thoughts as 

regards the content of treaties be resolved prior to the procedure for ratifying the 

given treaty, and that decision-making in a referendum must also be limited in 

instances where the possible rejection of the entry into force of the law would 

prevent the elimination of an unconstitutional situation, which also includes the 

elimination of a violation of human rights and fundamental freedoms. As regards 

the grounds for excluding a referendum referred to in the fourth indent of the 

second paragraph of Article 90 of the Constitution, the constitution-framers 

explained that decision-making in a referendum can be limited if such is 

necessary in order to protect another constitutional value regarding which there 

already exists a violation that needs to be eliminated by a new statutory 

regulation, as well as if the statutory regulation is unconstitutional and the 

adopted law eliminates the unconstitutionality in a constitutionally consistent 

manner.[3] Hence, in the event there exist grounds for excluding a referendum as 

http://odlocitve.us-rs.si/sl/odlocitev/US30753?q=u-ii-1%2F15#_3ftn2
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determined by the fourth indent of the second paragraph of Article 90 of the 

Constitution, the constitution-framers decided by themselves that the elimination 

of the unconstitutionality (or of an unconstitutional situation that arose as a result 

of either a violation in the field of human rights and fundamental freedoms or 

another violation of the Constitution) is a constitutional value that is more 

important than the right to request the calling of a legislative referendum, 

because the possible rejection of the entry into force of the law in a referendum 

would prevent the elimination of the unconstitutional situation. The new 

constitutional regulation eliminated the possibility to request the calling of a 

legislative referendum on any question or any subject matter regulated by law. 

Thereby, the possibility of voters’ direct decision-making was narrowed. Voters 

do not have such freedom of legislative decision-making as is enjoyed by the 

representative body. If there is an unconstitutionality that the law eliminates in a 

constitutionally consistent manner, voters cannot decide on this subject matter in 

a referendum. Namely, the question of whether the unconstitutionality should be 

eliminated or not cannot depend on the volition of voters. The purpose of 

legislative referendums in a constitutional democracy is also not that voters 

decide whether the Constitution should be applied or how it should be applied.  

  

7. Under the new constitutional regulation, the Constitutional Court is still involved 

in deciding whether the calling of a legislative referendum is admissible. The 

Constitutional Court decides in a dispute between the proposer and the National 

Assembly on the question of whether what is at issue is a law or a subject matter 

regarding which a legislative referendum may not be called (the second 

paragraph of Section II of Article 3 of the Constitutional Act Amending Articles 90, 

97, and 99 of the Constitution of the Republic of Slovenia). When deciding, the 

Constitutional Court applies the Constitution directly, and solves procedural 

questions by mutatis mutandis application of the Referendum and Popular 

Initiative Act (RPIA). During the decision-making process, first the subject matter 

regulated by the law regarding which the calling of a legislative referendum is 

proposed must be interpreted, and then the question of whether the law 

eliminates an unconstitutionality must be answered, and also, if the answer 

thereto is affirmative, whether the law eliminates such an unconstitutionality in a 

constitutionally consistent manner. Namely, it is only inadmissible to call a 

legislative referendum if the possible rejection of the law in a referendum would 

prevent the elimination of the unconstitutionality and thus the unconstitutional 

situation would persist. 

  

8. The interpretation that the grounds for excluding a referendum determined by 

the fourth indent of the second paragraph of Article 90 of the Constitution only 

refer to laws eliminating an unconstitutionality that has already been established 

by the Constitutional Court or by the ECtHR enabled the Constitutional Court to 
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simply disregard the arguments presented by the National Assembly in the 

dispute. It did not answer the questions raised that refer to the interpretation and 

application of the Constitution and the Convention for the Protection of Human 

Rights and Fundamental Freedoms, but left decision-making as regards whether 

the right to marry is necessarily limited to persons of different sexes only to 

voters. It overlooked the positions that it wrote in its Decisions No. U-I-425/06, 

dated 2 July 2009, and No. U-I-212/10, dated 14 March 2013[4], and, despite 

having already adopted the position that the factual and legal bases of marriage 

and registered partnerships [i.e. partnerships between a man and a woman or 

same-sex partnerships] are essentially equal, it left it to voters to also decide 

whether there is unequal treatment from the viewpoint of the Constitution. 

According to the legislature, the Act Amending the Marriage and Family Relations 

Act (MFRA-D) was adopted with the intention of eliminating differentiation based 

on sexual orientation, which is a personal circumstance referred to in the first 

paragraph of Article 14 of the Constitution. In the legislative file, there are no 

claims that the first paragraph of Article 3 of the Marriage and Family Relations 

Act (MFRA), which determines that marriage is a legally regulated partnership of 

a husband and a wife, is inconsistent with the Constitution, but there are claims 

that same-sex partners are discriminated against if the state does not also 

provide them the possibility to marry. In such manner, the National Assembly 

alleges that the MFRA-D is a law that eliminates an inequality before the law in a 

constitutionally consistent manner, whereas the proposer of the referendum, on 

the other hand, claims that there is no constitutional requirement that the 

positions of same-sex and opposite-sex partners be treated equally. Hence, the 

crux of the dispute is the question of whether there exists an unconstitutional 

legal gap because same-sex partners are unable to marry and enjoy the rights 

and obligations stemming from such relationship in the same way as opposite-

sex partners. The MFRA-D does not interfere in any way with the possibility to 

enter into a marriage, i.e. a partnership of a husband and a wife, as it leaves this 

possibility untouched in all respects; the only thing it adds is the possibility of 

same-sex partners to also enter into a marriage. Therefore, the fact that the 

MFRA-D is drafted in such a manner that it modifies the definition of marriage 

contained in the first paragraph of Article 3 of the MFRA is utterly irrelevant. 

  

Jasna Pogačar 

     Judge 

 

[1] See, e.g., Order of the Constitutional Court No. Up-271/98, dated 28 October 

1998. 

[2] See Report on the Preparation of the Draft Constitutional Act Amending 

Articles 90, 97, and 99 of the Constitution of the Republic of Slovenia, dated 29 

March 2012, EPA 620-VI, p. 15. 
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[3] As regards the fourth indent of the second paragraph of Article 90 of the 

Constitution, the following text was included in the Draft Constitutional Act:   

“The proposed grounds for excluding a referendum would enable restricting 

decision-making in referendums in cases where the possible rejection of the 

entry into force of a law would prevent the elimination of an unconstitutional 

situation, which also includes the elimination of a violation of human rights and 

fundamental freedoms. Decision-making in a referendum can be limited if such is 

necessary in order to protect another constitutional value regarding which there 

already exists a violation that has to be eliminated by the new statutory 

regulation, as well as if the statutory regulation in force is unconstitutional, and 

the adopted law eliminates such unconstitutionality in a constitutionally consistent 

manner. Such reason for the inadmissibility of calling a referendum would only 

apply in the event individual provisions of the law were unconstitutional, which 

would be established by the Constitutional Court. The fourth indent of the second 

paragraph of Article 1 of the Draft Constitutional Act envisages that the new 

fourth indent of the second paragraph of Article 90 would read as follows: ‘on 

laws eliminating an unconstitutionality in the field of human rights and 

fundamental freedoms or any other unconstitutionality.’”  

[4] In both Decisions, the Constitutional Court stated the following: “A registered 

partnership is a relationship substantively similar to marriage or common-law 

marriage. An essential characteristic also of such partnership is the stable 

relationship of two persons who are close and who assist and support each 

other. The ethical and emotional essence of registered partnerships, which is 

expressed in Article 8 of the Same-Sex Civil Partnership Registration Act and in 

accordance with which the partners must respect, trust, and help each other, is 

similar to that of a partnership between a man and a woman.”  
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