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On the basis of the first paragraph of Article 30 of the Rules of Procedure of the 

Constitutional Court (Official Gazette RS, Nos. 86/07, 54/10, and 56/11), the 

Constitutional Court hereby issues the following 

  

  

PRESS RELEASE 

  

In proceedings to decide on a dispute on the admissibility of a referendum 

initiated upon the request of the proposers of the referendum, Metka Zevnik, 

Kranj, and Aleš Primc, Ljubljana, by Decision No. U-II-1/15, dated 28 September 

2015, the Constitutional Court decided that the Order of the National Assembly 

Rejecting a Request to Call a Legislative Referendum on the Act Amending the 

Marriage and Family Relations Act (MFRA-D) is abrogated. 

  

The Constitutional Court adopted the Decision composed of Mag. Miroslav 

Mozetič, President, and Judges Dr Mitja Deisinger, Dr Dunja Jadek Pensa, Mag. 

Marta Klampfer, Dr Etelka Korpič – Horvat, Dr Ernest Petrič, Jasna Pogačar, Dr 

Jadranka Sovdat, and Jan Zobec. The Decision was adopted by five votes 

against four. Judges Jadek Pensa, Korpič – Horvat, Pogačar, and Sovdat voted 

against. Judges Klampfer, Mozetič, Petrič, and Zobec submitted concurring 

opinions. Judges Jadek Pensa, Korpič – Horvat, Pogačar, and Sovdat submitted 

dissenting opinions. 

  

In the case at issue, the Constitutional Court did not assess whether the Marriage 

and Family Relations Act that is (still) in force is in conformity with the 

Constitution, nor did it assess whether the MFRA-D, on which a referendum is to 

be held, is in conformity with the Constitution. The only subject of decision-

making in these Constitutional Court proceedings was the matter in dispute 

between the National Assembly and the proposers of the referendum, namely 

whether the referendum on the MFRA-D is admissible.  

  

In view of the amended constitutional regulation of the legislative referendum, in 

particular its restrictions determined by the second paragraph of Article 90 of the 
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Constitution, the Constitutional Court had to assess whether the situation at issue 

entailed a situation referred to in the fourth indent of the second paragraph of 

Article 90 of the Constitution, i.e. whether the MFRA-D was a law by which the 

legislature eliminated an unconstitutionality in the field of human rights and 

fundamental freedoms. The key question raised in such context was what type of 

unconstitutionality the mentioned constitutional provision refers to and who may 

establish such unconstitutionality.  

  

In the system of the separation of powers (and on the basis of the first paragraph 

of Article 160 of the Constitution), the body entrusted with the authority to review 

with finality the constitutionality and legality of the regulations of the other 

branches of power is the Constitutional Court. Therefore, the wording of the 

fourth indent of the second paragraph of Article 90 of the Constitution, which 

refers to the elimination of an unconstitutionality, must be understood in a 

manner such that it is not admissible to call a referendum only with regard to laws 

eliminating an unconstitutionality that the Constitutional Court has already 

established by its decisions (and also with regard to laws eliminating an 

unconstitutionality that has been established by the European Court of Human 

Rights). 

  

However, such does not entail that the National Assembly may not, at its 

discretion, amend statutory regulations that it deems inconsistent with the 

Constitution. In performing the legislative function, it is bound only by the 

Constitution and in such framework it alone decides which matters it will regulate 

by law and in what manner. However, the existence of the legislative referendum 

necessarily entails that the representative body is not the only legislator, since 

the people, too, are a legislator. The competence of the two bearers of the 

legislative power is limited when implementation of the decisions of the 

Constitutional Court and the judgments of the European Court of Human Rights 

is at issue. The Constitution, the decisions of the Constitutional Court, and the 

judgments of the European Court of Human Rights are binding not only on the 

National Assembly as the legislature, but also on the citizens when they exercise 

power directly by deciding on a particular law in a referendum. In other instances 

where the National Assembly, at its discretion, eliminates an alleged 

unconstitutionality in the field of human rights or fundamental freedoms, the will 

of the representative body cannot outweigh the right of the people to perform the 

legislative function directly by voting in a referendum. To prevent the possibility of 

allegedly unconstitutional statutory solutions entering into force on the basis of 

the will of the people, the Constitution determines another effective mechanism 

by means of which such solutions can be eliminated from the legal order – 
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namely by a decision of the Constitutional Court in proceedings to review the 

constitutionality of a regulation.  

  

The fourth indent of the second paragraph of Article 90 of the Constitution also 

cannot be interpreted in such a manner that it is not admissible to call a 

referendum in cases where the National Assembly adopts a statutory regulation 

by which it indirectly, by means of the effects such statutory regulation produces 

in other legal fields, eliminates an unconstitutionality that the Constitutional Court 

has already established. Namely, such cases concern the regulation of issues 

that are not directly connected with the established unconstitutionality. In fact, the 

National Assembly may well autonomously choose how and by which law it will 

eliminate an unconstitutionality established by the Constitutional Court, but if it 

does so in an indirect manner by amending a regulation whose unconstitutionality 

has not been established, such cannot entail grounds for prohibiting a 

referendum. 

  

The only thing directly amended by the MFRA-D was the definition of marriage. In 

fact, this indeed resulted in the indirect elimination of the unconstitutionality that 

the Constitutional Court established by Decision No. U-I-425/06 (inheritance by 

same-sex partners); however, the National Assembly thereby also interfered with 

a substantial number of sectoral laws (reportedly around 70 laws). Hence, such 

legislative approach does not entail the direct elimination of the already 

established unconstitutionality but concerns the regulation of something that 

significantly exceeds that which was imposed by the mentioned Decision of the 

Constitutional Court. Namely, the Constitutional Court has never established that 

the definition of marriage currently in force and the conditions for entering into 

marriage are unconstitutional. 

  

On the basis of the above, the Constitutional Court established that the MFRA-D, 

the subject of which is a new definition of marriage, is not a law that concerns the 

legal situation referred to in the fourth indent of the second paragraph of Article 

90 of the Constitution. Therefore, it abrogated the Order of the National 

Assembly by which it rejected a request to call a legislative referendum. 

  

  

Mag. Miroslav Mozetič 

President 

 


