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Concurring Opinion of Judge Dr Dunja Jadek Pensa  

  

  

In this concurring opinion, I wish to state the reasons [substantiating] (1) that 

the Constitutional Court did not overlook that from the second paragraph of 

Article 1 of the International Protection Act (Official Gazette RS, No. 11/11 – 

official consolidated text, hereinafter referred to as the IPA) there follows the 

finding that this Act is in conformity with multiple directives; (2) why this 

finding, however, is not true insofar as it refers to the abrogated third 

paragraph of Article 22 of the IPA; and (3) that, therefore, the need for 

reflection on the effect of the third paragraph of Article 3a of the Constitution 

was not expressed before the review of the (un)constitutionality of this latter 

provision of the IPA. 

  

1. A directive is binding, as to the result to be achieved, upon each Member 

State to which it is addressed (the third paragraph of Article 288 of the 

Treaty on the Functioning of the European Union, OJ C 83, 30 March 2010 – 

consolidated version – hereinafter referred to as the TFEU). The same 

provision of the TFEU leaves to the national authorities the choice of form 

and methods for the transposition of directives. In such respect, it is clear (i) 

that the transposition of a directive into a national legal order with regard to 

the pursued objective must be carried out in conformity with mandatory 

regulations in generally binding acts, (ii) [namely] in a manner that will 

enable, in the European Union (hereinafter referred to as the EU), the 

harmonisation of a certain segment of the legal order. These two 

requirements are necessary prerequisites for the construction of a coherent 

EU legal order in Member States introduced by a certain directive. 

 

2. In individual cases, the foundation for the implementation and 

interpretation of (e.g.) laws by which a Member State fulfils its duty to 

transpose a directive into its national legal order is the concrete wording of 

these laws. Any corrections to the wording of directives during their 



  
transposition entails a basis for a different understanding and thus for 

the threat that the objectives pursued by the directive that were the exact 

purpose of harmonisation will not be achieved.[1] This holds true, mutatis 

mutandis, (i) for the adding of text on the theme of the content comprised by 

the objectives of the directive and (ii) for the use of legal terms from the 

transposed directive in the text added in such manner. 

 

3. In this context, it should also be underlined that the transposition of 

directives into the legal order of Member States brings with it a new 

(broader) legal context and thus a new legal framework of our thinking. 

Seeking the true (legal) content of the words and legal terms defined thereby 

in such laws thus always requires that they be placed within the EU legal 

space. Due to the fact that also when interpreting such laws the true (legal) 

meaning of words by which legal terms are defined is still being ascertained, 

this is the only manner in which a single (and common) starting point for the 

application of EU law in all Member States can be ensured. This is a further 

necessary prerequisite for the uniform application of EU law in all Member 

States, the interpretation of which lies in the jurisdiction of the Court of 

Justice of the EU (Article 267 of the TFEU). 

 

4. Such a starting point directs me, when defining the meaning of the term 

“the general credibility of the applicant”, to proceed from the content of the 

provision of the fifth paragraph of Article 4 of Council Directive 2004/83/EC 

(hereinafter referred to as the Qualification Directive), which introduces this 

phrase; the IPA, on the other hand, by which the Republic of Slovenia 

fulfilled its duty to transpose this Directive, (can only) also apply this 

phrase.[2] Therefore, as I understand, in the case at issue, the Qualification 

Directive is important, and its principal objective was to ensure that Member 

States shall apply (minimum) common criteria for identifying persons 

genuinely in need of international protection.[3] 

 

5. From the fifth paragraph of Article 4 of the Qualification Directive there 

follows a duty of Member States, if they determine that the applicant must 

substantiate by him- or herself an application for international protection 

(such approach was also enacted in the IPA). In such case, Member States 

must relieve the applicant of this duty if the exhaustively listed conditions in 

points (a), (b), (c), (d), and (e) are fulfilled.[4] This is the rule of the so-called 

relaxation of proof.[5] 

 

6. The third paragraph of Article 21 of the IPA is intended to transpose this 

duty of Member States from the Qualification Directive. In this provision, as 



  
in the Qualification Directive, the phrase “the general credibility of the 

applicant” (only) defines one of the conditions for the application of the rule 

on the relaxation of proof. It logically follows therefrom (1) that the (concrete) 

assessment of the general credibility of an applicant for international 

protection is only one of the bases for the application of the rule on the 

relaxation of proof, (2) which is precisely for such reason inevitably 

incorporated in the content of the third paragraph of Article 21 of the IPA in 

such manner that it forms, together with the other [bases], a sensible whole. 

 

7. The wording of the abrogated third paragraph of Article 22 of the IPA 

defined the prerequisite for relieving the competent authority of the duty to 

verify the statements of the applicant regarding the key reasons for the 

application for international protection in connection with general and 

specific information on the situation in the country of origin referred to by the 

eighth and ninth indents of Article 23 of the IPA. This prerequisite was 

defined by the phrase that “the general credibility of the applicant is not 

established.” Due to the use of the phrase “the general credibility of the 

applicant […],” such definition is imposed in the context of the third 

paragraph of Article 21 of the IPA (which is intended to transpose the fifth 

paragraph of Article 4 of the Qualification Directive; cf. the sixth paragraph of 

this opinion). Then, the third indent of the third paragraph of Article 21 of the 

IPA determines the duty of the competent authority (as does point (c) of the 

fifth paragraph of Article 4 of the Qualification Directive) to assess the 

conformity and probability of the statements of the applicant on the key 

reasons for the application in relation to accessible specific and general 

information on the situation regarding the protection of human rights in the 

country of origin related to the applicant's case. In fact, the IPA at one point 

(in the third indent of the third paragraph of Article 21) determines that the 

criterion for the assessment of the convincingness of the statements 

referring to the alleged key reasons for the application is objective (i.e. the 

accessible general and specific information – cf. the second paragraph of 

Article 22 of the IPA and the eighth and ninth indents of Article 23 of the 

IPA). At another point, i.e. in the abrogated third paragraph of Article 22 of 

the IPA, a different criterion was determined for verifying the statements of 

the applicant on these key reasons for the application, namely the 

assessment of the competent authority that “the general credibility of the 

applicant is not established.” I did not find such a provision in the 

Qualification Directive. 

 

8. It is clear that the abrogated provision of the IPA defined the standard for 

determining which persons need international protection in a manner that 



  
was not more favourable for the applicants. Therefore, as I understand 

it, the legislature did not have an authorisation in either recital 8 or Article 3 

of the Qualification Directive to choose such definition.[6] 

 

9. To conclude: In my conviction, the abrogated third paragraph of Article 22 

of the IPA was neither taken from the Qualification Directive nor was there a 

basis for such in those provisions of the mentioned Directive that leave the 

choice of more favourable standards to Member States. As I understand it, 

the finding of the legislature in the second paragraph of Article 1 of the IPA 

that this Act is in this part in conformity with the Qualification Directive was 

therefore erroneous.  

  

  

Dr Dunja Jadek Pensa 

  

Endnotes: 

[1] This was also one of the main arguments expressed in the British House 

of Lords when the British law on trademarks was being adopted, favouring 

the highest conformity of the wording of the law with the wording of Directive 

89/104/EEC, and which was, at the same time, expressed against otherwise 

weighty reservations due to unclear definitions of prerequisites for a 

broadened protection of trademarks with a reputation in this Directive. Taken 

from Tony Martino, Trademark Dilution, London Press, Oxford 1996, p. 103. 

The author cites the position of Lord Strathclyde: “I, too, wish to avoid 

anything in the Bill which would appear contradictory or silly. Therefore, I 

appreciate the noble Lord's wish to improve the drafting. Again, at the risk of 

sounding boring, I do not want to run the risk of changing the meaning of a 

provision which aims to mean the same in all Member States.” 

[2] In other words: In my opinion, the phrase “the general credibility of the 

applicant” in the IPA cannot be simultaneously attributed two [different] 

meanings: firstly, the meaning that follows form the context of the 

Qualification Directive, and secondly, the meaning that we would only seek 

within the context of national law, regardless of the meaning that it has 

within the context of the Qualification Directive. If we allowed the possibility 

that the same phrase can have multiple legal meanings within the same law, 

this would, as I understand it, on the one hand, lead to severe terminological 

dilemmas, and on the other, such situation would make a favourable basis 

for substantive differences in individual states in the field of law comprised 

by the objectives of the Directive to arise. Therefore, I doubt that such an 

approach could be acceptable. 



  
[3] Recital 6 of Directive 2004/83/EC in its entirety reads: “The main 

objective of this Directive is, on the one hand, to ensure that Member States 

apply common criteria for the identification of persons genuinely in need of 

international protection, and, on the other hand, to ensure that a minimum 

level of benefits is available for these persons in all Member States.” 

[4] K. Hailbronner (Ed.), EU Immigration and Asylum Law, Commentary on 

EU Regulations and Directives, Verlag C. H. Beck oHG, München 2010, p. 

1031. 

[5] Ibidem.  

[6] “It is in the very nature of minimum standards that Member States should 

have the power to introduce or maintain more favourable provisions for third 

country nationals […] where such a request is understood to be on the 

grounds that the person concerned is either a refugee within the meaning of 

Article 1(A) of the Geneva Convention, or a person who otherwise needs 

international protection.” Taken from recital 8 of the Qualification Directive. 

The possibility to introduce or retain more favourable standards for 

determining who qualifies as a refugee or as a person eligible for subsidiary 

protection, and for determining the content of international protection, in so 

far as those standards are compatible with the Qualification Directive is also 

expressly given to Member States in Article 3.  

 


