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The concurring opinion of Judge Mag. Jadranka Sovdat  
 

1. I voted in favour of the Decision because I agree with the fundamental 
message which is conveyed in the argumentation of the Constitutional 
Court. However, I am of the opinion that certain parts of the reasoning 
require additional emphases, which I wish to point out in this separate 
opinion. The first part of my viewpoints that I wish to especially present 
refers to legal interest, whereas the second part refers to the essential 
reasons for the established unconstitutionality. 

  
I 

  
2. There are several petitioners in the case at issue, however, not all of 
them, in my opinion, can be recognised legal interest. The Constitutional 
Court did not enter into a review of the legal interest of all the petitioners, as 
it recognised such to one of the petitioners. However, with reference to such, 
something must nevertheless be added regarding Paragraph 4 of the 
reasoning of the Decision. If the Constitutional Court had decided on the 
legal interest of the petitioners, it would have had to decide, in my opinion, 
that they did not have legal interest. What reasons lead to such a 
conclusion? In accordance with the established constitutional case law, legal 
interest to challenge the regulation of the municipality is not demonstrated 
by referring to the fact that the regulation is challenged by the councillors of 
the municipal council that adopted the challenged regulation. I have to agree 
with this. In addition, in my opinion, legal interest also cannot be recognised 
to a petitioner who claims that he lived in the former state in which human 
rights were violated. These three petitioners could have been recognised 
legal interest only if such had been recognised to everyone. From certain 
statements in Paragraph 4 of the reasoning of the Decision it could even be 
concluded that the Constitutional Court in fact recognised everyone’s legal 
interest and that therefore the first and second parts of paragraph 4 are in 
contradiction. However, I think that this is not the case. 
  
3. I agree that naming elements of the public infrastructure, such as a public 
street, has legal effect with regard to everyone. I also agree that naming 
streets after historical figures has an emphasised symbolic significance. 
However, this does not entail that everyone who walks on such street or who 
lives in the country that has such a street has a legal interest to challenge 
the regulation that determines its name. A legal interest must namely be 
direct and specific, while the petitioner’s successful challenging of the 
regulation before the Constitutional Court must affect his or her legal 



  
position. This cannot be said for the grounds offered by the above-stated 
petitioners. Furthermore, Paragraph 4 of the reasoning of the Decision 
states that in the case at issue questions are raised which refer to human 
dignity as the fundamental value and legal starting point of Slovene 
democracy. Such questions indeed are raised. However, this does not entail 
that anyone who raises such questions has a legal interest to initiate 
proceedings for the review of the constitutionality of the regulation. 
Recognizing everyone’s legal interest already on the basis of the fact that in 
an individual case (also) a question of human dignity could be raised would 
namely entail that a direct and specific legal interest is replaced by a general 
interest. A general interest is the interest that everyone has, especially every 
citizen of this country, that laws and other regulations are in compliance with 
the Constitution, that they are in compliance with all its provisions and 
especially with the fundamental values on which the Constitution is based 
and which are as such a constituent part of the Constitution – that 
regulations are thus also in compliance with the fundamental value which is 
the starting point of the constitutional order in force, i.e. with the value of 
human dignity, which precisely in this Decision the Constitutional Court finds 
within the ambit of Article 1 of the Constitution. The fact that a general legal 
interest is not sufficient to open the door to access to the Constitutional 
Court also undoubtedly proceeds from the established constitutional case 
law. If such had sufficed for the constitutional review proceedings to be 
initiated, this would have been a case of actio popularis. However, a petition 
is not such already according to the Constitution (the second paragraph of 
Article 162), and even less so according to the law (Article 24 of the 
Constitutional Court Act). However, this part in the reasoning, in my opinion, 
cannot be understood in this manner. Therefore, there is no contradiction in 
the reasoning. I understand this part of the reasoning precisely in connection 
with the reasoning of the recognition of the legal interest of the petitioner. I 
do agree that she demonstrated such. 
  
4. The petitioner was recognised the status of a former political prisoner by a 
special act. The essence of this act is not that on its basis the petitioner has 
certain special (possibly also property) entitlements with which the 
challenged regulation could interfere. The decision on the recognition of the 
status of political prisoner is primarily and most of all intended to morally 
rehabilitate the petitioner, whose human rights were violated in the former 
state. Her right to freedom of expression was violated by punishment and 
humiliating deprivation of liberty (i.e. in a correctional camp). The symbolic 
significance of such rehabilitation in a democratic state is therefore an 
integral part of the petitioner’s legal position that she was recognised by this 
special act. The allegations of the petitioner have to be considered in the 
light of the above-mentioned, namely that she experiences the naming of the 
element of the public infrastructure after the person who symbolises the 
regime in which her human rights were grossly violated as a new 
punishment for her political convictions, although her rehabilitation has 
already been recognised. Human dignity in this respect acquires direct and 



  
specific significance. And in the case at issue this suffices for the 
recognition of a legal interest. 
  

II 
  
5. I agree with the basic starting point of the Decision, namely that the 
Constitutional Court in the role of guardian of the Constitution is not called 
upon to evaluate history. Therefore, it is also not called upon to review what 
kind of person Josip Broz was and what his significance or the significance 
of his actions in the history of the former state were. This evaluation is in the 
domain of historians. It may as well be in the domain of every individual, as 
the question of how an individual evaluates his role is a constituent part of 
individuals’ right to freedom of expression (the first paragraph of Article 39 of 
the Constitution). By no means, however, does such evaluation fall within 
the competence of the Constitutional Court. Therefore, it cannot be sought in 
the Decision because it is not there.  
  
6. It is a fact, however, that the additional name of Josip Broz, namely “Tito”, 
represents a symbol (the same as a five-pointed red star) of the former 
federal state, which was established during the National Liberation War 
against the occupying forces and which after the War was first constituted as 
the Democratic Federal Yugoslavia, later as the Federal People’s Republic 
of Yugoslavia, and finally as the Socialist Federal Republic of Yugoslavia. I 
agree with this. Individuals may use this symbol, they may identify with it; 
also this is a constituent part of freedom of expression, which is a human 
right. If such symbol is used by public authority – either state or municipal or 
their bodies, the question arises whether the use of such a symbol is 
constitutionally admissible – whether it is in compliance with the 
Constitution. 
  
7. I fully agree with the position stated in the Decision that public authority 
does not have rights, but has powers which are, in their legal nature, duties 
that are granted to public authority by the legal order.[1] All bearers of public 
authority, state and local alike, should be very well aware of this. They were 
given a mandate to perform these duties by democratic election. A 
fundamental duty in this regard is precisely to respect the Constitution. 
Respect for the Constitution especially entails respect for the human rights 
and fundamental freedoms of all (not only some!) citizens and other 
residents. Public authority cannot violate human rights under the guise of 
referring to rights to which it is not entitled. On the contrary, it must ensure 
that they are respected with regard to all, to which it is especially and 
explicitly bound also by the first paragraph of Article 5 of the Constitution. 
This provision is binding to the same extent also on local community 
authorities in the state. Precisely because public authority does not have 
rights but duties, it does not suffice for conduct to be deemed to be in 
compliance with the Constitution to refer to the fact that a decision was 
adopted by a democratically elected body in proceedings which are 
determined for adopting regulations and by the majority which is prescribed 



  
for the adoption of such regulation. If this were sufficient, every regulation 
adopted in such manner would have been in and of itself in compliance with 
the Constitution. Therefore, I agree with the emphasis that public authority is 
in a substantive sense bound by the Constitution, as otherwise human rights 
would be an illusion and the Constitution would be empty words on paper. 
And this is what the Constitutional Court reviewed in the Decision at issue. It 
did not review what kind of a person Josip Broz was; it reviewed whether it is 
in compliance with the Constitution that public authority, which is bound to 
respect the Constitution, prescribes that a public street be named after “Tito” 
considering the objective contents of this symbol of the former state. The 
annulment of the challenged regulation is an answer to this question and not 
to the question of what kind of a person Josip Broz was and what historical 
significance his actions had for the existence and development of the 
Slovene nation. 
  
8. I agree that the significance of the symbol “Tito” cannot be divided, 
although such can also be multi-dimensional. I furthermore agree that he is 
a symbol of the former state, which the Preamble to the BCC, i.e. the 
fundamental constitutional document by which independent Slovenia was 
constituted, states gravely violated human rights. Citizens of Slovenia gave 
up this state in 1990 by an extremely convincing majority at a plebiscite. As I 
have already stated in my separate opinion to Decision No. U-II-2/11, dated 
14 April 2011 (Official Gazette RS, No. 30/11), the constitutional essence of 
the independence of the Republic of Slovenia can be found not only in the 
fact that as a former unit of the federal state we became an independent and 
sovereign state, but “most of all also in the fact that this independent state 
was established as a democratic state governed by the rule of law that 
recognises human dignity and the human rights and fundamental freedoms 
of every person. Therefore, independence and sovereignty will in our 
conscience always entail primarily also that the state was established on 
new value foundations, which, regardless of the fact that independence was 
achieved in a lawful manner, entail a fracture with the former undemocratic 
state in which grave and severe violations of human rights took place.” I can 
thus only agree with the fact that the Constitution of this state is based on 
the fundamental value of respect for human beings and their dignity. I 
furthermore agree that this fundamental starting point of the Constitution and 
as such contained in Article 1 of the Constitution and further concretised in a 
number of individual human rights. Precisely this is an essential difference 
between a democratic order and an order of this or that type of totalitarian 
state, regardless of the fact that there were (important) differences between 
them in different periods; however, their common essence was precisely in 
denying the dignity of human beings and their human rights and 
fundamental freedoms. Therefore, I agree that the use of this symbol by 
authorities is contrary to Article 1 of the Constitution.  
  
9. I thus agree with the argumentation of the Decision that leads to the 
above-mentioned conclusion. However, I wish to particularly draw attention 
to the argument which the Constitutional Court stated in Paragraph 19 of the 



  
reasoning of the Decision and which was very important for me in reaching 
this decision. We were not dealing with the name of a street that has been 
retained still today as a part of history. We were dealing with the naming of a 
street after such symbol that happened today in a democratically elected 
representative body. The conduct of an existing public authority, which is 
bound to respect the Constitution, was thus reviewed. The situation would 
namely not have been the same if we had been dealing with the name of a 
street that was a part of the historical remains of the former state. This thus 
concerns a question whether the Constitutional Court by this Decision 
adopted a position that every use of this symbol in the legal order, even if 
such remained in force after the entry into force of the Constitution and had 
been determined before that, already entails an unconstitutionality. I think 
that the Constitutional Court in the Decision at issue answered this question. 
And the answer is: no, it did not adopt such position.  
  
10. The implementation of the constitution of a democratic state, which the 
Constitution of the Republic of Slovenia is, after a change in the social and 
political system does not entail that such requires the removal of all symbols, 
for instance monuments which are a part of history. If the implementation of 
the Constitution entailed this, then a number of elements of the public 
infrastructure and monuments would be demolished, for instance also 
Napoleon’s monument in front of Križanke. Napoleon certainly does not 
symbolize the values on which the Constitution is based. How far back in 
history do we have to go? It is natural that upon a change in the regime from 
undemocratic to democratic or directly following its change the anger of 
people is directed towards the symbols of the former regime. This has 
always happened and is still happening, not only in Slovenia. This also 
indicates how important symbols are in the objective sense. However, such 
does not constitute conduct of the authorities and does not entail that a new, 
in this case democratic, system must demolish half of the elements of the 
public infrastructure in the country if they happen to display the historical 
facts of the former regime. This concerns elements of the public 
infrastructure built in the past. The case at issue, however, concerns the 
functioning of the authorities today. Precisely this distinguishing aspect is, in 
my opinion, important in the case at issue. What occurred in history should 
remain a part of history, even if we cannot be entirely or particularly proud of 
it, also as a part of the national cultural heritage, such as, for instance, 
monuments are. The Constitution requires the preservation of the cultural 
heritage (the first paragraph of Article 5). What occurred in history, occurred 
in the period in which public authority was not bound to respect the 
Constitution. Today, however, public authority is bound by the Constitution 
and all its obligations to act in a certain manner are reviewed in accordance 
with the Constitution. The state and local public authorities or their bodies 
must respect fundamental constitutional values and the human rights and 
fundamental freedoms of all its citizens, including the victims of the former 
undemocratic regime. It is not a coincidence that the European Parliament 
resolution on European conscience and totalitarianism requires that 
authorities ensure the victims of totalitarianisms at least passive respect by 



  
refraining from acts which are not in compliance with fundamental 
constitutional values and for which it can be foreseen and expected that they 
will cause new pain, as also stressed by the Decision. Human dignity is 
precisely this fundamental value. Also, therefore, there is an essential 
difference whether we are dealing with something that occurred in history 
and has been preserved in an objective sense as a part of history (e.g. the 
names of streets, squares, monuments) or if the matter concerns a situation 
in which public authorities today adopt active measures which, contrary to 
the above-mentioned, objectively cause new pain for the victims of the 
former political trials.  
  
11. The message of the Decision of the Constitutional Court at issue is, in 
my opinion, clear. The Constitutional Court is not called upon to judge 
history and its figures. It is called upon to protect the Constitution, and in 
performing its fundamental duty there is a message: It is unconstitutional for 
public authority to prescribe the use of a symbol of the former undemocratic 
state which, by its significance, objectively expresses values that are 
incompatible with the Constitution – especially with its fundamental staring 
point: human beings and their dignity. 
  
  

Mag. Jadranka Sovdat 
 

Note: 
[1] Pavčnik M., Teorija prava, Prispevek k razumevanju prava [Theory of Law, 
A Contribution to Understanding Law], Cankarjeva založba, Ljubljana 2007, p. 
205. 


