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“You are responsible as individuals.” 

J. P. Sartre 

1. With this concurring opinion I wish to emphasize and explain my position 
that in the case at issue all petitioners and not only Lidija Drobnič have a 
legal interest. I agree with the position in Paragraph 4 of the reasoning that 
“naming public spaces does not only concern the residents of these areas, 
but such also has legal effect with regard to everyone who encounters or 
apprehends such name,” that “such naming has an emphasised symbolic 
significance that also concerns everyone”, that therefore the naming at issue 
has “erga omnes effects, which arise directly on the basis of the Ordinance 
on the day of its implementation” and that the case at issue concerns “the 
most elementary questions regarding the relation of the state or authorities 
towards individuals, regarding the position and significance of human beings 
and humanity in the state, and regarding the fundamental purpose of a free 
and democratic state in general.” 
  
2. Precisely because of the general legal effect of naming a public space 
after someone who symbolises values that are completely opposite to the 
eternal, unchangeable, and inviolable core of constitutionality, i.e. human 
dignity, legal interest cannot be recognised only to those whose factual and 
real suffering is based on personal, direct experience of the repressiveness 
of a totalitarian regime. Is it really necessary for factual and real personal 
suffering that a petitioner himself or herself, directly, on his or her own skin 
(physically) felt and experienced what the petitioner Lidija Drobnič 
experienced? I am firmly convinced that it is not. If the Constitutional Court is 
to effectively protect human dignity as the cardinal constitutional value, then 
it must recognize the legal interest to file a petition to review the 
constitutionality of general acts which at least at the symbolic level violate 



  
such value, to everyone who could achieve a specific practical goal by the 
petition (i.e. a “casuistic cassation effect”) – in the case at issue, the 
abolishment of the naming of a public good after someone whose name 
symbolises the totalitarian regime. I accept with difficulty the idea that 
because of such acts of state or self-governing local authorities only those 
who had personal, direct experience of totalitarianism, which the challenged 
official act glorifies and for which it expresses support, would be recognised 
as having experienced procedurally relevant suffering. Is the question of 
humanity and democracy not something that directly touches upon every 
human being – simply because these questions are not limited only to (an 
ever) narrower circle of people, but because they par excellence concern 
everyone? We do not have, respect, and protect the fundamental 
constitutional values of humanity (i.e. human dignity) and democracy (only) 
because of the victims of totalitarianisms (of this or that colour), but first of all 
because of people, because of every single human being, here and now. 
  
3. Denying procedural legitimacy to those who did not directly experience 
the horrors of totalitarianisms, while they are, however, aware of the deep 
unconstitutional nature of the acts of the authorities that sympathise with 
totalitarian regimes, support them, glorify them, hold them up as an 
example, or offer them as a solution for this or that (political, social, 
economic) crisis and are affected because of that (which they express 
externally already by filing a petition with the Constitutional Court) would 
entail nothing other than legal unresponsiveness to the articulation of the 
individual’s critical conscience and his or her historical memory – although 
precisely these two components of human conscience are the strongest 
remedies for the anti-totalitarian immune system. I ask myself what then 
when there is no one left who suffered directly and physically in the 
totalitarian regime (I hope that time and nature will take care of this, and not 
some person). After the death of the last victim of Nazi fascism, will it be 
constitutionally admissible to name streets, squares, and towns after 
persons who symbolize such regimes and to glorify their achievements 
(although with the excuse that they successfully dealt with unemployment 
and crime, that they provided pensions, built highways, encouraged 
economic growth, etc.) – if none of the statutorily determined privileged 
official and semi-official petitioners (in the case at issue, these are the 
National Assembly, one third of the deputies of the National Assembly, the 
National Council, the Government, and the Ombudsman for Human rights) 
defend human dignity, as they failed to do in the case at issue involving such 
naming? 
  
4. Therefore, in my opinion, in cases such as the case at issue it cannot be 
otherwise than to accept the thesis with regard to the legal interest of every 
atomised bearer of human dignity that a petitioner does not need to 
particularly prove his or her direct, personal suffering – such is simply 
assumed; assumed already on the basis of the fact that he or she is entitled 
to human dignity as a human being and that by acts of official glorification of 
the symbols of totalitarianism (with this or that ideological-political 



  
connotation)[1] human dignity is jeopardised, hurt, humiliated – not 
yesterday, not tomorrow, but here and now. And that he or she is, being 
aware of his or her human essence, as a being endowed with reason and 
ethical sensibility, hurt because of it. I am wondering if also for challenging, 
for instance, laws on establishing concentration camps, on the execution of 
persons fleeing across the state border, on segregation, on secret political 
police, etc., legal interest would be recognised only to those who were or are 
directly personally hurt due to such (that is to say, concentration camp 
prisoners or shot, segregated, and monitored opponents of the regime). In 
order to challenge laws on establishing concentration camps for Jews or for 
persons holding different opinions, would a petitioner have to demonstrate 
that he or she is a Jew or holds different opinions? Would denying legal 
interest to an individual, a bearer of the sovereignty of the people, in such 
cases also entail denying his or her critical conscience and historical 
memory and thereby the right to control bearers of power (although such 
power naturally originates from him or her) – or would he or she be 
recognised such right only by casting a vote in an election every four years? 
Would this not entail a constitutional conceptualization of an individual as an 
apathetic, uninterested, static unit existing in limbo? Regardless of the fact 
that an individual (in addition to the courts) is the only one determined by the 
Constitution who can initiate proceedings before the Constitutional Court – 
other so-called privileged petitioners can initiate proceedings only if such is 
determined by a law.  
  
5. Therefore, in my opinion, the presumption holds true that upon the acts of 
authorities against human dignity, even if such “merely” concern a symbolic 
glorification of a regime based on systematic violations of human rights, 
every individual, a bearer of human dignity, is directly (personally) injured 
and therefore has a legal interest to challenge such acts of the authorities 
(regarding which it is correctly stated in paragraph 4 that they have legal 
effect with regard to everyone who encounters or apprehends such symbolic 
glorification). Only because he or she is a human being and because of such 
is assumed to be sensitive with regard to what is imminent and inalienable in 
humans – i.e. human dignity. Regardless of the fact whether he or she has 
experienced in person, directly, what it means to be monitored, politically 
persecuted, incarcerated because of a different conviction, world-view, skin 
colour, etc., and regardless of the fact whether he or she at all belonged to a 
social group whose human dignity was violated by a totalitarian regime. The 
matter concerns the question of on what to build the interpretation of the 
notion “legal interest”: on an active citizen, on an individual, who is, as stated 
by Stéphane Hessel, a free and active participant in the complex system of 
social relations who is aware of and therefore also assumes responsibility 
for the existence of the fundamental ethical consensus in society, i.e. 
universal agreement on, acceptance of, and respect for human dignity;[2] or 
on the “sand of individuals” who are focused on their own narrow private, 
direct, tangible (more or less financial) interests and benefits, on the 
uninterested, indifferent, apathetic masses, permeated by a lack of concern, 
resigned to their fate, the fundamental particles of which have in common 



  
only the conviction that, no matter what, they cannot change anything – 
and which, sooner or later (at least that is what historical experience 
teaches), become an easy target of totalitarianisms.[3]  
  
6. There will be as much rule of human dignity as there will be individuals 
who are aware of this highest constitutional and civilization values and as 
much as they themselves are willing to do to affirm it. 
  
  

Jan Zobec 
  
  
I join the concurring opinion of Judge Jan Zobec and I support it in its 
entirety. In cases which concern a question of fundamental values, 
especially human dignity, without the respect and protection thereof we 
cannot speak of real (true) democratic order and constitutional democracy, I 
cannot agree with the position that every human (citizen) is not called upon 
to protect these fundamental values, in the first place with all legal remedies, 
also with a petition for the review of the constitutionality of regulations that 
inadmissibly interfere with these fundamental values. Therefore, I strived for 
this to be clearly written in the Decision. 
  
It is my deep conviction that the Constitutional Court is a guardian and 
guarantor of the constitutional order. In Decision No. Up-301/96, dated 15 
January 1998 (Official Gazette RS, No. 13/98), the Constitutional Court 
stated that the historical mission of the Slovene Constitution includes its 
most fundamental goal, i.e. to prevent any attempt at restoring the 
totalitarian regime. The protection of this goal is also the task of the 
Constitutional Court. Naming a street after the most visible representative of 
the totalitarian system certainly does not (yet) entail an attempt at restoring 
such system. However, I completely agree with the position of the Decision 
at issue that in the new constitutional order, which is based on respect for 
human dignity, which is at the very core of the constitutional order of the 
Republic of Slovenia and is its foundation and one of the key reasons for 
Slovenia’s independence, such new naming of a street no longer has a 
place. I deem that not only such new naming but also the existing names [of 
elements of the public infrastructure], if they bear such symbolic message, 
are determined to be unconstitutional in the Decision. 
  
  

Mag. Miroslav Mozetič 
  
  
I completely agree with and join the written opinion of Judge Mag. Miroslav 
Mozetič. 
  

Jan Zobec 
  



  
  
Endnotes: 
[1] From a constitutional perspective, totalitarianisms are entirely colourless 
and one-dimensional. It is utterly unimportant what nature any of them 
declares itself to be or what nature its opponents believe it to be – “left” or 
“right”, “progressive” or “reactionary”, “conservative” or “liberal”, religiously 
fundamentalist or fundamentalist atheistic. From the constitutional 
perspective, they are all the same – the same in their essence, entailing 
contempt for human dignity. 
[2] Cf.  The presentation of his booklet Time for Outrage! (French title: 
Indignez vous!) that was organised by Forum 21 in Ljubljana on 12 
September 2011. On the active status of citizens, see also the German 
Federal Constitutional Court – R. Zuck, Das Recht der 
Verfassungsbeschwerde, C. H. Beck, München 2006, Marginal No. 9, 12, 13 
and the cited decisions. 
[3] For more on such masses being like the humus from which 
totalitarianisms are born, see H. Arendt, Izvori totalitarizma (English title: 
The Origins of Totalitarianism), Claritas, Ljubljana 2003, pp. 388 et sub. 
 

 


