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1. In the present case I was able to vote in favour of both the decision and the 

reasoning without significant reservations. In this concurring opinion, I will first 

present the additional reasons for my vote and my own understanding of the 

decision, also in light of the expressed allegations regarding the motives of the 

majority when adopting the Decision at issue, due to which my opinion will also 

include a more general consideration of the role of separate opinions and the 

regulation thereof. 

  

  

I As to the Decision 

  

2. The motives of the Government and of the legislature, who conceptualised and 

adopted the challenged statutory regulation, are actually understandable: like 

numerous other states, the migrant crisis put Slovenia in fear of mass immigration 

that would surpass the housing and organisational capacities of state institutions and 

would perhaps even threaten the life of the residents of Slovenia from the 

perspective of housing and safety. The disputed statutory regulation was adopted in 

an effort to prevent this imagined worst-case scenario; this regulation attempted to 

establish a mechanism for coping with such mass immigration by which Slovenia 

would protect itself from the worst outcome.  

  

3. However, according to the assessment of the Constitutional Court, as explained in 

the reasoning of the Decision, the challenged regulation goes against the 

fundamental commitments of the state relating to the right to international protection, 

including the right to a fair trial, the protection of human dignity, and the prohibition of 

torture and inhuman treatment, which follow from the non-refoulement principle 

protected by Article 18 of the Constitution and numerous international documents on 

human rights protection. These and other commitments concerning the protection of 

human rights are elevated to a constitutional level precisely because they are 

recognised as values of the most fundamental importance, which are to be given 

priority before the daily interests or goals of state authorities. In other words: these 

commitments are fully expressed precisely when ensuring the protection thereof is 

not completely unproblematic or even beneficial from the viewpoint of other 

commitments or state authorities. For instance, freedom of expression is important 



 2 

precisely when someone does not like the expressed thoughts; the inviolability of 

one’s dwelling is important precisely when the Police, for example, wish to search 

certain premises without an appropriate court decision. From the viewpoint of the 

functioning of state authorities, constitutional commitments and prohibitions are 

stressed as an important and visible expression of the limits of admissible conduct 

precisely in order for the holders of political power to not overstep these limits in 

certain circumstances, even if – in their view – with best intentions! I do not wish to 

claim that the Government or the legislature are not aware of the importance of 

human rights or that they wish to overstep the limits of their protection without 

reflection; however, this helps one understand why, when in doubt, the delineation 

and protection of these limits – in the concrete circumstances of an individual 

legislative or executive measure and in accordance with an appropriate procedure – 

is entrusted to the judiciary as an independent branch of power. 

  

4. In my assessment, it is undoubtedly true that the statutory regulation in the case at 

issue overstepped these limits, both from the aspect of the Slovene constitutional 

regulation and international human rights law. Nevertheless, the present Decision 

does not convey the message that Slovenia must open its doors wide and generally 

issue residence permits to everyone who desires one. It does, however, convey the 

message that by means of the mentioned reasons and in the chosen way it is not 

possible to blatantly deny new arrivals or applicants the possibility of a fair procedure 

in which it is ascertained, in view of the specific positions of the individuals 

concerned, whether removal, expulsion, or removal to another state would in their 

case entail inadmissible conduct that is inconsistent with the non-refoulement 

principle. 

  

5. To me, at least, the following argument is not convincing in this context: that 

proportionality is intrinsically embedded in the mechanism and that the entry into 

force of the special regime is in any case only possible when due to the untenable 

burdens on the functioning of state institutions and consequently on the well-being of 

the residents of Slovenia two absolute rights go against each other and that the 

protection of aliens from inhuman treatment can only be ensured by way allowing the 

residents of Slovenia to be inhumanly treated. Such a worst-case scenario appears 

so extreme to me already at the principled level that it clashes with the idea of the 

“ordinary” process of legislating, which is supposed to strive towards preventing 

extraordinary circumstances from arising in the first place, in which one would mull 

over declaring a state of emergency. Since the disputed regulation envisages the 

entry into force of the special regime also in the event the functioning of state 

institutions has not yet been affected, however – on the basis of an assessment of 

the situation in the proximity of Slovenia – there only exists the possibility that such 

circumstances may arise, as a result of which the functioning of the state’s vital 

functions or of its central institutions could be threatened, the mentioned argument is 

even less convincing, in my view. 
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II As to Separate Opinions in General 

  

6. As in the final part of my opinion I will briefly respond to the already expressed and 

restated allegations as to the motive of the majority when deciding on the matter at 

issue, and in particular because in a full two years [at the Constitutional Court] I have 

already several times contemplated, independently of the circumstances of concrete 

cases, the advantages and disadvantages of the Slovene regulation governing the 

drafting of separate opinions, in the next part of my opinion I will first state some 

general considerations regarding the role and regulation of separate opinions. 

  

7. From a comparative point of view, constitutional courts or the highest state courts 

have different regulations and judicial practices, and also the opinions of 

commentators are split as to their advantages or disadvantages, from both the 

aspect of the authority of judgments and the courts themselves and the aspect of 

ensuring the independence of judges, as well as from other aspects. There is no 

need to comprehensively analyse such positions, but a concise review of different 

positions outlined in a special report of the Venice Commission on separate opinions 

at constitutional courts, which was published last December, is useful,[1] and in my 

view it can serve as a relevant reference text for consideration of the nature and 

regulation of separate opinions. 

  

8. After analysing the main aspects of the regulation of separate opinions, this report 

of the Venice Commission states six concrete recommendations,[2] with which I 

agree, of which the following two appear to me to be of key importance in the context 

of this debate. The first of the two – which on the list of recommendations is in fact 

second – (I translated all quotations into Slovene) reads as follows [in the original 

English text]:[3] 

  

“The legitimacy of judicial decision-making will only be ensured by separate opinions 

that remain loyal to the court and its institutional role. Therefore, separate opinions 

should focus on explaining that the matter could be dealt with differently, perhaps, in 

a better way, but not that the solution chosen by the majority was of poor quality.” 

  

9. The second one – which on the list of the Venice Commission is the fourth one – 

reads as follows:[4] 

  

“It is important for the quality of judgments and for the collegiality within the court for 

the majority to be able to react and respond to a written separate opinion and to 

amend the findings or the reasoning of the majority, if necessary. Should the majority 

decide to change their reasoning in view of the separate opinion, the dissenting or 

concurring judge should then have the right to withdraw or change his or her 

dissenting or concurring opinion within a short period of time. This requires for the 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn1
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn2
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn3
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn4
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majority to obtain the dissent in writing before the final judgment is announced, sent 

to the participants or published.” 

  

10. In this part of the report of the Venice Commission, two provisions of the Rules of 

Procedure of the German Federal Constitutional Court and of the Slovene 

Constitutional Court are added to illustrate the discourse on the right of the majority 

to a response; the former contains a provision regulating the right of a judge to 

request a revote or that the case be examined anew before a decision is annulled, 

while the latter is the provision of the third paragraph of Article 72 of the Rules of 

Procedure of the Constitutional Court: “Separate opinions are submitted to other 

Constitutional Court judges, who may comment on such within three days. A 

Constitutional Court judge who has submitted a separate opinion may reply to such 

comments within three days.” The report of the Venice Commission – and this will be 

the last quote from that text – then continues by illustrating the optimal regulations, 

with which I myself would also gladly concur on a principled level:[5] 

  

“Ideally, both texts (the majority opinion and the separate opinion(s)) should be 

prepared at the same time (when the attempt to influence the majority opinion has 

finally failed), so that the separate opinion does not appear to be a type of “rebuke” to 

the majority or even to a particular judge-rapporteur, because of an alleged mistake 

they have made. It should rather be a parallel interpretation of a particular legal 

problem, usually concerning a conflict of values, for example why a minority would 

give preference to one constitutional value rather than another, preferred by the 

majority.” 

  

11. As I have already said, I concur with all of the mentioned recommendations of the 

Venice Commission, also with that which states that the texts of both the decision 

and separate opinions should ideally be prepared at the same time and would thus 

already at the starting point confront different or opposing positions, similarly as they 

do at the Supreme Court of the United States, but I am aware that this would 

certainly lengthen the time for deciding on an individual case and would certainly 

require more comprehensive consideration of the adaptation of the regulation. Insofar 

as it is already relevant, here I also add my own assessment as to the starting 

question concerning the advantages and disadvantages of separate opinions: in my 

view, separate opinions are beneficial and welcome for both the functioning of the 

court and the development of the legal regulation, including those opinions that are 

critical of majority positions, in particular if the central point of the criticism is 

constructive and directed at the content of the reasoning, and not at other judges. 

Similarly as the Venice Commission, I myself am also of the opinion that it would be 

better if separate opinions fully abstained from expressing negative or disrespectful 

value judgments regarding the other judges or the majority decision, but I am also of 

the opinion that setting formal ethical rules would be a very difficult and thankless 

task and that in any event it would still be better to publish disputable separate 

opinions together with the majority decision than to allow the majority of judges to 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn5
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prevent the publication thereof. It is true, however, that perhaps in such instances the 

second recommendation of the Venice Commission quoted above would be even 

more important, namely that other judges should be able to respond to a concrete 

separate opinion. 

  

12. The regulation in force at the Constitutional Court envisages, partly differently 

than the above-described ideal drafting of the majority decision and separate 

opinions, that first the final version of the majority decision is prepared, and then the 

judges can prepare – within a seven-day time limit, as a general rule – possible 

separate opinions, in which they present the arguments that they expressed during 

the consideration of the case and which dictated their decision. Hence, in general it 

holds true that, substantively, a separate opinion only contains that which has 

already been said at a session; however, in terms of its length, a written opinion is 

often longer than the positions that were orally explained at a session, therefore the 

regulation also envisages the possibility that other judges respond to a separate 

opinion when they consider such necessary. In this respect, the Slovene regulation 

contains both possibilities that were stated in the above-quoted report of the Venice 

Commission: in addition to the mentioned possibility of other judges submitting 

comments regarding a certain separate opinion[6] to which the author of the opinion 

can then reply, it also contains the possibility of a motion for a revote – which is 

similar to the German regulation – on the basis of which, if the motion is accepted, 

the case is decided on anew.[7] When a separate opinion leads to a motion for a 

revote, this can lead to individual votes changing, to adapting the reasoning of the 

decision, or even to drafting a different decision, and in conjunction therewith, also to 

the adaptation of the positions of individual judges. I myself have also already 

experienced such instances of revotes and of repeated consideration during my time 

at the Constitutional Court and in my opinion these instances confirm that separate 

opinions – the readers of which are inherently other Constitutional Court judges – are 

beneficial, even if due to such process an already drafted separate opinion becomes 

irrelevant and in the repeated decision-making the judge can substantially adapt the 

separate opinion or abandon it completely. 

  

  

III The Reaction in the Case at Issue 

  

13. In light of the above conclusions, in the final part of this opinion I will briefly 

respond to the allegations that Judge Jaklič initially expressed in the context of the 

announced concurring opinion before he submitted a motion for a revote in the case; 

more concretely, I will respond to those allegations from his initially drafted opinion by 

which he states that the majority decided “in a political and also in an intellectually 

malnourished manner, instead of in a legally and intellectually fair manner” and that 

the majority wished to avoid the essential substantive question, because then “the 

desired result, which is known in advance (‘but, does this mean that we will be 

unable to abrogate the Act?’), is no longer ensured.” When drafting the present 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn6
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn7
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opinion, I did not yet know whether this allegation will also be written in the same 

manner in the dissenting separate opinion that Judge Jaklič announced during the 

revote, but since in the short discussion during the repeated decision-making he 

announced that he would keep this allegation in his opinion, I think it is appropriate 

that I respond thereto. 

  

14. As far as I understand this relatively cutting allegation, it means that the majority 

adopted its decision according to political motives beyond law, due to which it strove 

to adopt the decision that the challenged statutory provision be abrogated no matter 

what, irrespective of the fact that the legal arguments for such a decision were lame. 

To reinforce such a view, the initially drafted separate opinion included the quote of a 

statement allegedly made by one of the judges during the consideration of the case 

that allegedly proves such inclination of the majority. I admit that I do not remember 

exactly such statement being made during the consideration, and particularly not the 

inclination that, according to the mentioned claim, it allegedly demonstrated – i.e. that 

it was a statement expressing the inclination of the judge (or a representation of the 

inclination of all eight judges forming the majority) towards a certain politically 

opportune and (at least intellectually) unfair and legally unconvincing decision. The 

described characterisation in the (initially drafted) separate opinion of how the 

majority acted therefore seems erroneous to me and also not entirely compatible with 

the recommendations of the Venice Commission, which I described above and with 

which I myself also agree. In my assessment, this is true, although I am completely 

willing to believe that Judge Jaklič indeed remembers the statement he quoted to 

reinforce his allegation. 

  

15. Let me explain: in almost any legal discussion of such kind there can sometimes 

appear a gap between the (legally conditioned) will and the (legally conditioned) 

power; for instance, in constitutional decision-making when one is confronted with the 

limits of the powers or the role of the judicial branch of power in light of the principle 

of the separation of powers, and also with the limits of the powers of the 

constitutional court in relation to the regular judiciary. If, for example, a complainant 

in his or her constitutional complaint claims that the regular courts erroneously 

decided in a certain case of his or hers, but they did not commit a violation of a 

certain human right or fundamental freedom, an individual judge, when analysing 

such a case, can perhaps even agree that the decision of the courts was not 

(entirely) correct, but the correctness of the decision is in and of itself not yet a 

question that concerns constitutionality or a part of the constitutional right to judicial 

protection. Therefore, the Constitutional Court, which is not merely another regular 

court instance, cannot assess whether the challenged judgment was correct from the 

perspective of substantive law.[8] Similarly, after analysing a certain statutory 

regulation it is possible to come to the conclusion that from the judicial point of view 

the regulation is perhaps not the best or unproblematic, but because of that not 

necessarily also unconstitutional, as it is the legislature that, within the admissible 

margin of discretion, chooses between different constitutionally admissible 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn8
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possibilities of statutory regulation. The fact that a judge draws attention to this gap 

or to the limitations within the framework of judicial review or questions it in the 

context of an open exchange of opinions at a non-public session of the court does 

not appear unusual or incorrect to me, and it is also not a special characteristic of our 

judicial reasoning.[9] In any event, in my view it does not mean that such a judge, 

when seeking the correct – in his or her assessment – decision purposely 

disregarded legal arguments and succumbed to political or any other non-legal 

motives; such (self-)questioning is also a part of legal substantiation or the 

argumentative path towards the decision that in the assessment of the judge at issue 

is dictated by all of the relevant circumstances of the concrete case. 

  

16. To conclude: during consideration of the case at issue I myself did not notice any 

politically motivated result-oriented inclination, which by avoiding addressing 

challenging legal dilemmas would force [the judges] towards abrogating the 

challenged statutory regulation no matter what. As usual, I understood the – relatively 

numerous – discussions at the sessions as a joint search for the final decision and 

for the formulation of the argumentative path, both of which should be dictated by 

means of a legal assessment, and then during the first voting the formulated decision 

– at least the part concerning the operative provisions – was unanimously supported 

by all judges. For this reason, the described allegation in the initially drafted separate 

opinion of Judge Jaklič surprised me; and since the Judge announced that he would 

keep it also in his new separate opinion, I considered it appropriate that it does not 

remain without any response. 

  

  

Dr Matej Accetto 

        Judge 

  

  

 
[1] See the European Commission for Democracy through Law (Venice 

Commission), Report on Separate Opinions of Constitutional Courts, Opinion No. 

932/2018, CDL-AD(2018)030, Strasbourg, 17. December 2018 – concerning the 

overview of the positions as to the advantages and disadvantages of separate 

opinions, see in particular pp. 6–11. 

[2] All six recommendations are included in the analysis of the report and 

summarised in the conclusion – see ibidem, p. 17. The first one states that separate 

opinions should be a right of judges and not a duty; the second one speaks of the 

nature of separate opinions (for more detail, see the text of the present opinion 

below); the third one states that separate opinions should always be the ultima ratio, 

which are only used after a judge did not succeed in affecting the majority decision in 

the discussion; the fourth one refers to the right of the majority to respond to a 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftn9
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftnref1
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_2ftnref2
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separate opinion (for more detail, see the text of the present opinion below); the fifth 

one mentions the possibility of special provisions of a code of conduct or ethics that 

would deal with separate opinions, but also the simultaneous need for even a 

[separate] opinion that breaches the code of conduct or ethics to be published 

regardless whether or not a procedure has been launched against the author thereof; 

while the sixth states that separate opinions should always be published – not only 

upon the request of the author – together with the majority decision. 

[3] Ibidem. 

[4] Ibidem. 

[5] Ibidem, pp. 14–15. 

[6] Last but not least, in that time they can also join the separate opinion and, in line 

with common practice, add a short note stating that they are joining. 

[7] Article 68 of the Rules of Procedure of the Constitutional Court. 

[8] See, e.g., Decision of the Constitutional Court No. Up-85/03, dated 17 December 

2003 (Official Gazette RS, No. 133/03, and OdlUS XII, 115), Paras. 6 and 7 of the 

reasoning. 

[9] For instance, in Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614 (1991), a 

case before the Supreme Court of the United States, Judge O’Conner, in her 

separate opinion, which was joined by two other judges, wrote the following in 

relation to the question of whether the action of an attorney who in the process of 

selecting the members of a jury used a peremptory challenge can be attributed to the 

state: “As much as we would like to eliminate completely from the courtroom the 

specter of racial discrimination, the Constitution does not sweep that broadly.” I 

myself also already wrote years ago about the issue of the possible gap or the two 

necessary sides of convincing legal argumentation – see M. Accetto, Will and Legal 

Power [Volja in pravna moč], IUS column, 2 August 2010, text accessible at: 

https://www.iusinfo.si/medijsko- sredisce/kolumne/57623 (accessed 27 September 

2019), wherein – in addition to describing my own experience studying in the USA 

and practical experience gained in Great Britain – I added another case from the 

case law of lower American courts. 

  

⇒ 
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