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Concurring Opinion of Judge Dr Dunja Jadek Pensa regarding Decision No. 

U-I-59/17, dated 18 September 2019  

  

  

I concur with the Decision and most of the reasons of the decision of the majority. 

The same applies to the fundamental message of its conclusion, namely that the 

content of the second paragraph of Article 10a of the Aliens Act (Official Gazette RS, 

No. 1/18 – official consolidated text and 9/18 – corr. – hereinafter referred to as the 

AlA-2) does not justify that the challenged part of Article 10b of the AlA-2 is 

constitutionally admissible. But I can only concur to some extent with the reasons 

provided in that part. The decision-making process raised questions that led me to 

answers that are (partially) different than those provided in the mentioned part of the 

Decision. Allow me to explain.  

  

  

I 

  

The final part of the reasoning of the Decision focuses on the declaration of a state of 

emergency – which is regulated by Article 92 of the Constitution for an instance 

wherein a significant and general danger threatens the existence of the state. The 

reasons provided are that (1) the second paragraph of Article 10a of the AlA-2 does 

regulate the declaration of a state of emergency and does not address a situation 

wherein the existence of the state is threatened (Paragraphs 59 and 60 of the 

reasoning); and that (2) for the constitutional review it is important that “the temporary 

suspension and restriction of rights during a war and a state of emergency are 

regulated by Article 16 of the Constitution” and not by the third paragraph of Article 

15 of the Constitution, which regulates “a limitation of human rights and fundamental 

freedoms in an ordinary situation” (Paragraph 60 of the reasoning). For this 

constitutional framework, also the following seems important to me. 

  

  

II 

  

Firstly, Article 16 of the Constitution contains two paragraphs; the first and second 

paragraphs of Article 16 of the Constitution (in simplified terms) address the 

declaration of war or a state of emergency as constitutionally (in)admissible grounds 

for restricting or suspending human rights or fundamental freedoms; while from the 

wording of the second paragraph it follows that the Constitution does not allow any 

extraordinary temporary suspension or restriction of some rights, which (inter alia) 

include the right determined by Article 18 of the Constitution.[1], [2] Secondly, I can 
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deduce from the above that, according to the Constitution, this prohibition applies a 

fortiori in a situation wherein the reason for the statutory regulation that interferes 

with the right determined by Article 18 of the Constitution is the protection of public 

order and peace, but the degree to which these values are threatened from the 

aspect of safety does not reach the level of a state of emergency. This is precisely 

what is stressed in the Decision: the challenged regulation, which interferes with the 

right determined by Article 18 of the Constitution, protects public order and peace in 

the state, but in Article 10a of the AlA-2 the declaration of a state of emergency is not 

regulated, nor does this provision refer to a situation wherein the existence of the 

state is threatened.  

  

Thirdly, in this context I find the express prohibition determined in the second 

paragraph of Article 16 of the Constitution important. The Constitution is an indivisible 

whole. Therefore, it cannot be important merely that the second paragraph of Article 

16 of the Constitution is not a relevant basis for decision-making in the case at issue, 

because it is not the declaration of a state of emergency that it regulates. 

Nevertheless, [the Decision] should have focused on this paragraph.[3] But since it 

did not, I believe that one key constitutional dilemma remained unanswered: whether 

this constitutional prohibition perhaps excludes the admissibility of an interference 

with the right determined by Article 18 of the Constitution on grounds of the 

protection of public order and peace. If the Constitution prohibited it, the balancing of 

the “degree to which public order or safety are threatened or the degree to which the 

rights of persons who expressed the intention to apply for international protection are 

interfered with” (Paragraph 56 of the reasoning) would lose – I suppose – its 

constitutional basis.  

  

Fourthly, even if we answered the question raised in the affirmative and it were 

accepted that the protection of public order and peace does not entail (in and of 

itself) constitutionally admissible grounds for an interference with the right determined 

by Article 18 of the Constitution, this answer would not be sufficient. It namely fails to 

answer the question of whether in the case at issue perhaps the first part of the third 

paragraph of Article 15 of the Constitution is relevant.[4] Why is that so? 

  

The third paragraph of Article 15 of the Constitution is an explicitly written general 

limitation clause[5] that takes into account (inter alia) that the exercise of rights in the 

circumstances of a life situation must be limited by the exercise of the rights of 

others. This is the topic of the first part of the third paragraph of Article 15 of the 

Constitution, which reads as follows: “Human rights and fundamental freedoms shall 

be limited only by the rights of others [...].”[6] In such context, I believe that also the 

first sentence of the first paragraph of Article 5 of the Constitution is important, which 

binds the state to protect human rights and fundamental freedoms in its territory – in 

relation to all holders of rights.  
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Fifthly, the unavoidability of the mutual influence between the positions that a right (or 

rights) ensure(s) can in the circumstances of the case at hand also raise the issue of 

a collision of values of equal constitutional importance. Such positions are in life not 

excluded even when rights of an absolute nature are at issue[7] and the values 

protected thereby are inviolable in accordance with the Constitution.[8] A priori, not 

even the search for an answer to the question of what should form the concrete 

content of the obligation of the state as regards the protection of an absolute right in 

concrete circumstances is excluded. The Constitution is an indivisible whole. This is 

precisely why the positive obligations of the state in relation to an individual, which, 

for example, should prevent the possibility of inhuman treatment, cannot be 

considered without taking into consideration the spectrum of the state’s positive 

obligations to concurrently protect a value of equal constitutional importance also in 

relation to third persons. Such answers are sought on two levels. At the first level, the 

resolution of such dilemmas is attempted by determining the constitutional scope of 

the protection of the right, taking into account the concrete situation,[9], [10] with 

regard to which the core of the right that must never be affected is determined by 

means of categorical prohibitions.[11] The second level addresses the question of 

the possible admissibility of the state’s interference with rights of such nature due to 

its duty to concurrently protect a value of equal constitutional importance in relation to 

third persons.[12] In my opinion, constitutional answers to these questions must be 

sought in the first part of the third paragraph of Article 15 of the Constitution.  

  

This process gives rise to many further questions of an ethical and legal nature, inter 

alia also to the fundamental dilemma regarding the limitations that are embedded in 

some human rights due to which protected values – e.g. the inviolability of one’s life 

when two situations that are both protected by the right to the inviolability of human 

life, which understandably belongs to both subjects, come into conflict – evade co-

measurability, or it can become evident that they are not co-measurable in the 

circumstances of a concrete case. I will leave this and many other questions aside. In 

fact, the circumstances of the case at issue did not elicit in me these considerations, 

as is evident from my reasoning below.  

  

  

III 

  

By introducing the special legal regime in Article 10b of the AlA-2, the legislature 

protects two values: legal order and peace, and internal security. In view of its 

objective, I therefore understand the assessed measure as a measure designed to 

fulfil the positive obligations of the state relating to the maintenance of public order 

and peace and internal security. I believe that in this field of its functioning the state 

has numerous positive obligations and that in this field the state and its bodies have 

a broad margin of appreciation regarding assessment, evaluation, and organisation. 

In contrast to the negative aspects of rights, which as subjective rights protect 

individuals from active interferences by the state, the positive obligations of the state 
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in the field of the protection of public order or peace and of ensuring internal security, 

which should enable everyone to exercise his or her rights, are not determined in 

advance.[13] How a state ensures these obligations, which are a condition for the 

protection of all human rights and fundamental freedoms in the territory of the 

Republic of Slovenia, which is what the Constitution ensures in the first sentence of 

the first paragraph of Article 5, falls within the field of its responsibility. In this 

complex, it should be understood that the state is responsible for everything and to 

every human being.[14] This is precisely why the selection of an individual measure 

that should contribute to the protection of public order and peace and internal 

security must not be inconsistent with the Constitution.  

  

  

IV. 

  

In the case at issue, it was necessary to answer the question of whether the selection 

of the measure that should contribute to the protection of public order and peace and 

internal security is in conformity with the right determined by Article 18 of the 

Constitution. In this assessment I proceeded from the regulation of the first sentence 

of the second paragraph and of the third paragraph of Article 10a of the AlA-2. This is 

where the conditions for adopting the decision of the National Assembly are 

determined and thus for the measures determined by Article 10b of the AlA-2 to be 

applied. Without this decision, the challenged part of the second paragraph of Article 

10b of the AlA-2 remains a dead letter. 

  

The essence of the first sentence of the second paragraph of Article 10a of the AlA-2 

was to determine in advance on an abstract level a future situation that would justify 

the authorisation granted to the National Assembly to trigger, by a decision, the 

measure determined by Article 10b of the AlA-2. Of key importance for the decision 

of the National Assembly is anticipating a future threat and making an assessment of 

its (potential) effect on public order and peace and internal security in the state due to 

the arrival of displaced persons who express the intention to submit an application for 

international protection. However, when a future threat is anticipated, uncertainty is 

unavoidable. No matter how precise and diligent an analysis of the given data is, the 

shifting thereof into the future cannot be reliable. Thus, also the authorisation given to 

the National Assembly by Article 10a of the AlA-2 to adopt a decision that triggers the 

application of Article 10b of the AlA-2 is based on an uncertainty. On the other hand, 

the consequences of the measure determined by Article 10b of the AlA-2, which is 

triggered by a decision of the National Assembly referred to in Article 10b of the AlA-

2, are completely determined. The positive obligations of the state that should ensure 

effective exercise of the right determined by Article 18 of the Constitution are 

diminished. Furthermore, the legislature allowed the special legal regime for aliens to 

be applied even in a situation wherein, according to assessments, there exists a 

mere possibility that the protected values could be jeopardised. 
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I can deduce the following from this characteristic of the regulation of the second 

paragraph of Article 10a of the AlA-2. The decision of the National Assembly is based 

on uncertainty as to anticipation of a future threat, the proportions thereof, and its 

potential effect on the situation in the state. Hence, it is also based on uncertainty as 

to whether the ability of the state to ensure public order and peace and internal 

security in its territory can be diminished to such an extent that the state would no 

longer be capable of fulfilling even its positive obligations in the field of protecting its 

residents from inhuman treatment. Nevertheless, observance of the principle of 

proportionality is concurrently prescribed, which inherently can only be integrated in a 

collision of known and co-measurable constitutionally protected values. I believe that 

the obligation to observe proportionality determined by Article 10a of the AlA-2 

therefore lacks a constitutional basis. I doubt that such an authorisation to trigger the 

application of the challenged part of Article 10b of the AlA-2 conferred on the 

National Assembly, which interferes with the right determined by Article 18 of the 

Constitution, is compatible with this right.  

  

  

  V 

  

I concur that the right determined by Article 18 of the Constitution has a special place 

among the constitutionally protected values (Paragraph 50 of the reasoning). I add 

that Slovene theory draws attention thereto, on the basis of the wording of the 

second paragraph of Article 16 of the Constitution.[15] I concur that in the 

constitutional case law this right is attributed an absolute nature and that the 

challenged measure reduces the positive obligations of the state in the field of 

protection of this right. It thereby unavoidably negatively affects the possibility of its 

effective exercise. This is so despite the fact that there is no content in the first 

sentence of the second paragraph of Article 10a of the AlA-2, I believe, that calls for 

consideration of the question of whether due to a collision of values of equal 

constitutional importance in the case at issue perhaps the first part of the third 

paragraph of Article 15 of the Constitution is relevant. Therefore, I concur with the 

fundamental message of the conclusion of the reasoning of the Decision, i.e. that the 

second paragraph of Article 10a of the AlA-2 does not justify that the interference 

with the right determined by Article 18 of the Constitution regulated in the challenged 

part of Article 10b of the AlA-2 is admissible.  

  

I think that it is not necessary to answer the difficult question of whether the 

regulation of Article 10a of the AlA-2 is perhaps also aimed at a situation wherein 

there exists a real threat that the residents of the Republic of Slovenia will be 

exposed to inhuman treatment due to the changed circumstances in the field of 

migration (cf. Paragraph 59 of the reasoning). Even if it is perhaps also aimed at 

such a situation, I doubt that merely because of that it could compatible with the right 

determined by Article 18 of the Constitution. 
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Conclusion. The reference to the positive obligations of the state in the field of 

ensuring public order and peace does not suffice to justify the constitutional 

admissibility of the measure at issue. Considering that the challenged regulation is 

inconsistent with the right determined by Article 18 of the Constitution, the statements 

that refer to Article 72 of the Treaty on the Functioning of the European Union 

(consolidated version, OJ C 202, 7 June 2016) lose their importance. Furthermore, 

the allegation that the challenged part of the second paragraph of Article 10b of the 

AlA-2 only departs from the secondary EU legislation is erroneous. Even if it holds 

true that the secondary legislation requires Member States to ensure individual 

assessment of whether the presumption of a safe country is rebuttable, and also 

regarding the obligation that persons who express the intention to submit an 

application for asylum be enabled to remain in the territory of the state until the right 

to judicial protection is exhausted, namely with respect to a decision on transfer 

(which follows the dismissal of an application for international protection), this cannot 

be decisive. What is of key importance is that these requirements stem from the 

positive obligations in the field of the protection of the right determined by Article 18 

of the Constitution (see section B – III of the Decision). Merely because they are 

regulated by secondary EU legislation does not mean by any means that they are 

excluded from the field of protection of this right. The secondary legislation (and the 

International Protection Act, Official Gazette RS, No. 16/17 – official consolidated 

text) regulates these requirements precisely in order to ensure that exercise of this 

right is ensured in conformity with the positive obligations of the state in the field of 

the protection of the right to the prohibition of torture. 

  

  

Dr Dunja Jadek Pensa 

Judge 

  

  

   

 
[1] Article 16 of the Constitution, entitled Temporary Suspension and Restriction of 

Rights, reads as follows:  

“Human rights and fundamental freedoms provided by this Constitution may 

exceptionally be temporarily suspended or restricted during a war and state of 

emergency. Human rights and fundamental freedoms may be suspended or 

restricted only for the duration of the war or state of emergency, but only to the extent 

required by such circumstances and inasmuch as the measures adopted do not 

create inequality based solely on race, national origin, sex, language, religion, 

political, or other conviction, material standing, birth, education, social status, or any 

other personal circumstance.  

The provision of the preceding paragraph does not allow any temporary suspension 

or restriction of the rights provided by Articles 17, 18, 21, 27, 28, 29, and 41.” 
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[2] L. Šturm in: L. Šturm (Ed.), Komentar Ustave Republike Slovenije [Commentary 

on the Constitution of the Republic of Slovenia], Fakulteta za podiplomske državne in 

evropske študije, Ljubljana 2002, p. 206. “The second paragraph of Article 16 of the 

Constitution determines an unconditional prohibition on the temporary suspension or 

restriction of the rights provided by Articles 17, 18, [...].” 

[3] As regards the importance of the text of the Constitution for its interpretation, see, 

e.g. M. Tushnet, The United States: Eclecticism in Service of Pragmatism, in: J. 

Goldsworthy (Ed.), Interpreting Constitutions: A Comparative Study, Oxford 

University Press, Oxford 2006, p. 48. 

[4] L. Šturm, op. cit., p. 206: “The second paragraph of Article 16 of the Constitution 

determines an unconditional prohibition on the temporary suspension or restriction of 

the rights provided by Articles 17, 18, [...]. Considering that the Constitution, except 

under the conditions determined by the third paragraph of Article 15, does not allow 

any restriction or abrogation of the listed constitutional rights, it establishes a 

hierarchy between constitutional rights in such manner.” 

[5] As regards the importance of the limitation clause, which is included in the 

majority of modern catalogues of human rights and which follows (in simplified terms) 

from the fact that in certain instances rights must be limited, see M. Klatt and M. 

Meister, The Constitutional Structure of Proportionality, Oxford University Press, 

Oxford 2012, pp. 18 et seq. 

[6] The third paragraph of Article 15 of the Constitution reads as follows: “Human 

rights and fundamental freedoms shall be limited only by the rights of others and in 

such cases as are provided by this Constitution.” 

[7] Cf. in this respect A. Barak, Proportionality, Constitutional Rights and Their 

Limitations, Cambridge University Press, Cambridge 2012, pp. 29 et seq. 

[8] Cf. Judgment of the First Panel of the German Federal Constitutional Court No. 1 

BvR 357/05, dated 15 February 2006. 

[9] Ibidem. 

[10] Cf. M. Klatt, M. Meister, The Constitutional Structure of Proportionality, Oxford 

University Press, Oxford 2012, pp. 39 et seq. 

[11] Cf. M. Herdegen in: T. Maunz and G. Dürig, Grundgesetz- Kommentar, Vol. 1, C. 

H. Beck, Munich 2009, pp. 30 et seq. 

[12] Cf. C. Bumke and A. Voßkuhle, German Constitutional Law, Introduction, Cases, 

and Principles, Oxford University Press, Oxford 2019, p. 100. 

[13] Cf. Judgment of the First Panel of the German Federal Constitutional Court No. 

1 BvR 357/05, dated 15 February 2006. 

[14] This thought is derived from From the Conversations and Lessons of the Old 

Man Named Zosim [Iz pogovorov in naukov starca Zosima], F. M. Dostojevski, The 

Karamazovi Brothers [Bratje Karamazovi] (translation V. Levstik), second part, Vol. 6, 

Cankarjeva založba v Ljubljani, Ljubljana 1989, p. 142. 

[15] L. Šturm, op. cit., p. 206. 

  

⇒ 

 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref2
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref3
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref4
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref5
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref6
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref7
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref8
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref9
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref10
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref11
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref12
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref13
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref14
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_3ftnref15

