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I Foreword  

  

1. I voted in favour of the abrogation of the parts of Article 10b of the Aliens Act 

mentioned in the operative provisions.[1] In this concurring opinion, I expose in 

particular the dimension of European Union (hereinafter referred to as the EU) law 

and its rules on migration, of which I am indeed critical, and international rules, i.e. 

negative and positive obligations that the state cannot derogate from even in the 

event of circumstances threatening national security and public order. These 

dimensions guided me in understanding the constitutional provisions that represent 

the framework for the assessment of the challenged provisions. Furthermore, as to 

public opinion, I can imagine that the decision will be received with disapproval by a 

part of the public. This motivated me to provide additional explanations through the 

prism of the mentioned international obligations. The complex issue of displaced[2] 

persons and migrations also exceed the solutions of one sole EU Member State. 

  

2. In fact, also within international alliances and integration processes states retain 

the competence to regulate questions that pertain to their sovereignty, in particular 

questions regarding national security and public order.[3] But in the pursuit of these 

objectives, the framework of internationally accepted obligations and of EU 

obligations limit the legislature. The Constitution limits it as well. Hence, the 

legislature is not completely free also when regulating the issue of national security. 

The statutory regulations, including the challenged Article 10b of the AlA-2, were 

proposed by the Government in an expedited procedure, arguing that in the event of 

changed migration circumstances the Republic of Slovenia could be faced with a 

situation that poses a threat to public order and national security. The Constitutional 

Court established that by the amendment to the Act, i.e. by the second, third, and 

fourth sentences of the second paragraph and by the third paragraph of Article 10b of 

the AlA-2, Article 18 of the Constitution was violated.[4] Therefore, the obvious 

question is whether it is appropriate to regulate the issue of the mass arrival[5] of 

displaced persons in some other way. Since the question of mass arrival, which is 

the ratio of the challenged Article 10b in conjunction with Article 10a of the AlA-2,[6] is 

a part of international and EU law rules, it is also necessary to consider the paths 

outside the frameworks of the legislative competences of an individual Member 

State. Or is the legal framework of the common European asylum policy[7] already 

now also appropriate for instances of the mass arrival of displaced persons to the 
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borders (in particular the external borders of EU Member States), even when such 

situations “collide” with the objective of ensuring public safety? When answering 

these dilemmas I do not proceed merely from the rules of the common European 

asylum policy and the case law of both of the highest European courts, but also from 

the plans and proposals for the future regulation of this field.[8] In the proposed drafts 

changing the rules of the European asylum policy the deficiencies of the current 

system are namely reflected, in which also the legislature saw grounds for adopting 

the challenged provision of the AlA-2. 

  

3. This is a dimension of EU and international rules from which also the decision 

stems; I myself attribute some greater importance to this dimension of these rules 

because what is at issue are not only aspects of what it is that international and EU 

law regulate and how much leeway they allow national regulations to have; the 

question is also what the nature of their regulations is and whether the regulations 

are effective, whether the states also have some other possibilities and procedures, 

not only measures at the national legislative level, and whether the international and 

European framework of rights and procedures in the event of the mass arrival of 

displaced persons and refugees is determined by either international rules and the 

rules of EU legal acts or by the case law of the highest European courts, i.e. the 

CJEU and the ECtHR. In Section II below, I will outline a position as to the 

effectiveness of EU law in the field of migration, under Section III I will elaborate on 

the reactions to its deficiencies and the currently known plans for the future 

regulation of European asylum policy in order to facilitate an understanding of a 

critical view of the current regulation. Under Section IV, which will be the central part 

of this opinion, I will focus on the reasons for the unconstitutionality of the challenged 

provision and I will apply international rules, EU rules, and the case law of European 

courts, while in Section V I will obiter dictum present my personal view on how to 

resolve the complex question of displacement, to which various reasons apply that 

do not cancel out each other. 

  

  

II The Mass Arrival of Displaced Persons and the Effectiveness of EU Rules 

  

4. There are various reasons for the mass migration of displaced persons to the 

borders of EU Member States. The Constitutional Court does not rule thereon, but 

they are important for understanding the problem. The amendment of the AlA-2 was 

initiated as a consequence of the mass arrival of displaced persons at the borders 

and territory of the Republic of Slovenia via the so-called Balkan Route, namely in 

circumstances where one EU Member State publicly announced that it was ready to 

accept displaced persons from crisis areas, and during that time the mass border 

crossings created issues for all Member States and non-Member States on their way 

to their final destinations.[9] Namely, every opening and closing of the border of one 

state can pose a threat to another state. In the international community, in which we 

should strive towards cooperative actions, mutual assistance, and courtesy, the 
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unilateral actions of one state with consequences that appear in other states are the 

cause of actions of these other states that are also unilateral. The mass arrival of 

displaced persons poses issues in particular to those EU Member States with 

borders that constitute the external borders of the EU (in the event of such arrivals by 

sea and land).[10] The common European asylum policy namely primarily determines 

their responsibility[11] to ensure such treatment of individuals upon their entry into the 

EU that their fundamental human rights will not be violated. This is a question of law. 

The rules of the common European asylum policy also determine that, in accordance 

with the principle of solidarity, displaced persons are then accepted in all Member 

States. But this is no longer a mere question of law, but also of fact, and in this 

question also the values of an individual society and of the EU Member State at issue 

are reflected.[12] Even prior to the entry into force of the Dublin III Regulation, which is 

based on the solidarity and mutual trust of the Member States, [13] Directive 

2001/55/ES determined this.[14] But this Directive was never used (!), despite the fact 

that EU Member States indeed faced the mass arrival of displaced persons.  

  

5. The Directive regulates a system that is to be activated in the event of the mass 

arrival of displaced persons. It is activated by EU institutions, and Member States 

decide on its activation via a vote in the EU Council (the Council of Ministers).[15] The 

Directive is based – which is very important – on solidarity between the Member 

States and on balancing the efforts of the EU Member States when accepting 

refugees.[16] In other words, I believe that the EU does regulate the question of the 

mass arrival of displaced persons; this is the very same issue that is also addressed 

by Article 10b in conjunction with Article 10a of the AlA-2. However, it does so from 

another point of view because it does not proceed from the premise of the protection 

of public order and national security, but from the premise of the protection of 

refugees; it determines minimum standards that must also be fulfilled in the event of 

the mass arrival of displaced persons; it prohibits the return of persons (the non-

refoulement principle), [and ensures] individual treatment and the observance of 

human rights; it does not envisage the possibility that displaced persons can be kept 

outside the territorial borders of the state, but it requires that these persons be 

allowed to enter the state and that the [asylum] procedure be carried out. It is hence 

based on the approach that humanitarian reasons overrule all others, i.e. that also 

other EU Member States must accept migrants,[17] etc.[18] The Directive requires – 

this is important to an understanding of the topic – individual treatment despite the 

fact that the pressure of mass arrivals exists. It envisages treatment in the territory of 

a Member State.[19] So, if there is a collision between the mass nature [of border 

crossings] and human rights, international rules do not allow exceptions in the sense 

that a departure from the fundamental postulates of the protection of human rights 

and fundamental freedoms is enabled in advance. 

  

6. Another factor of key importance with respect to the mentioned Directive is the fact 

that the entire mechanism, including the mechanism of solidarity, is triggered by a 

decision of the European Council (hence, it is not a decision of an individual EU 
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Member State or of a number of them in which mass arrivals are in fact happening), 

to which the European Commission attaches an appropriate motion. Hence, the 

question of when there is a mass arrival of displaced persons in a certain Member 

States is not a sovereign question to which that Member State would reply on its 

own, as this lies within the competence of EU institutions. Furthermore, the final 

decision rests with the EU Council, i.e. the institution in which the representatives of 

EU Member States harmonise the interests of Member States and confront them with 

the interests of the EU. This is in fact in conformity with the rule of the so-called 

balance of interests, which is the fundamental rule for the partition of powers 

between EU institutions (the European Commission represents the interests of the 

EU, the European Council represents the interests of the Member States, and the 

European Parliament the interests of European voters, with regard to which the 

European Commission has a monopoly on proposing measures to be adopted in 

legislative procedures). I believe that this starting point helps to understand the non-

application of the Directive.  

  

7. The decision to trigger the mechanism at issue due to the mass arrival of 

displaced persons hence depends on those who will have to accept them; the EU 

Member States decide thereon – all of them. But the majority consists of those states 

that do not have external borders on migration routes, where mass arrivals are most 

often encountered. In other words, if [Member States] do not respond to the 

summons of a Member State that it expects to have or already has problems with 

mass border crossings of displaced persons, such entails fewer obligations for the 

other Member States. Also the EU itself indirectly recognises such (because there 

exist tensions between Member States).[20] Also Directives that regulate the 

standards for accepting applicants for international protection and the standards and 

procedures in Member States regarding returning illegally residing citizens of third 

countries do not effectively resolve the question of the mass arrival of displaced 

persons.[21],[22] Directive 2013/33/EU requires individual treatment, the special 

treatment of vulnerable groups (minorities, children, the elderly, retirees, pregnant 

women, parents in one-parent families with children who are minors, mentally ill 

persons, abused persons, victims of human trafficking), legal protection and at least 

one instance of judicial protection, and legal assistance free of charge. In Article 18, 

Directive 2008/115/EC determines an exception for instances of a large number of 

displaced persons, as it envisages shorter terms for individual treatment, but not 

more than that.[23]  

  

8. I am critical of the regulation for multiple reasons, but among them is not the 

reason that the regulation does not allow more and longer-lasting exceptions, 

similarly as the challenged provision of the AlA-2 allows. I am critical of the regulation 

because it has become apparent that it is not effective, it is not sustainable, and it 

causes different burdens on Member States, which the principled obligation of 

solidarity between Member States does not balance out. These are the reasons that 

are tightly connected with the reasons for the challenged regulation. I namely agree 
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with the claim that the migration crisis (which reached its peak before the Act was 

adopted) has demonstrated numerous weaknesses, limitations, and deficiencies in 

its implementation in EU Member States, and in particular that the rules are not 

effective in the event of the mass arrival of refugees. Equally important is the 

realisation that there is a disproportionate burden on EU Member States with external 

borders and that there is no effective management mechanism that would lessen this 

burden and appropriately distribute it among all EU Member States. Consequently, 

there are (were) unsupervised arrivals and unlawful migration flows.[24] These 

circumstances are notoriously well known. 

  

9. The Republic of Slovenia has always advocated the triggering of a mechanism on 

the EU level in the event of the mass arrival of displaced persons, but the European 

Commission, which, in accordance with the relevant Directive, acts as the proposer 

of the application of the mechanism at issue, did not opt for that possibility without 

providing reasons for such. In other words, the Directive that regulates precisely the 

question of mass arrivals remains unused and as such also ineffective. In fact, the 

solution is theoretical only on paper, but in reality this is not so. In such 

circumstances, it is possible to understand the desire of EU Member States to 

regulate situations involving mass arrivals by themselves. However, in doing so they 

collide, as I have stated above, with limitations. But understanding such a tendency 

does not also a priori entail its justification.  

  

  

III Reactions to an EU asylum policy that is not sufficiently effective  

  

10. Hence, the EU does not only regulate migration and asylum policy, procedures, 

and substantive rules, but also the central disputed element, which the disputed 

amendment to the AlA-2 regulates – i.e. the mass arrival of displaced persons. It 

regulates it, as described, ineffectively and I can concur with those arguments of the 

Government and of the legislature that refer to this criticism. We are hence facing a 

European problem and a European solution is determined, but it is ineffective. The 

question of the effectiveness of the rules of conduct of the state, when faced with the 

pressure of numerous refugees, is, without the following also a question of national 

security. What to do in such a situation when it is not disputable that the EU 

authorities that have competence to regulate the common European asylum policy 

do not react and when the system is ineffective? The founding Treaties envisage 

(judicial) procedures or a legal remedy, but in such case this does not entail 

disrespect for EU law (by either Member States or EU institutions). The system as 

such is simply not effective. The system has never been triggered. The European 

Parliament, as stated above, sees the reason in the tensions between the Member 

States. Also the system of solidarity between Member States does not function 

appropriately.[25] Hence, a Member State cannot trigger a procedure against 

“someone”. On the one hand, it is limited by a Directive that is ineffective, and, on the 

other, by primary regulations, including the Charter, and at the same time it does not 
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have at its disposal a procedure by which it could require the more effective 

functioning of the system in the event of the mass arrival of displaced persons. The 

above-mentioned leads to the thought that a Member State would therefore have to 

find a way to change rules that are ineffective. This entails that they would have to 

trigger legislative procedures within EU institutions that would ultimately lead to the 

rules being changed. But I believe that in the period when the legislature adopted the 

AlA-2D it would not be appropriate to trigger such a procedure (insofar as it would be 

limited to only the common European asylum policy).[26]  

  

11. Firstly, because an initiative to change the rules of the common European asylum 

policy had been ongoing at that time already. This procedure is in fact not yet 

complete. It envisages different treatment and procedures in the event of mass 

arrivals. It will remain an obligation of the EU Member State where a refugee first 

arrives (i.e. the first EU Member State in the territory of which the refugee enters, 

which is usually a state with an external Schengen border when the refugee arrives 

by land or sea). In the process of registering [displaced persons] the responsible 

Member State will have to identify those who represent a security risk or whose 

applications for international protection are unfounded at first sight, and then it will 

have to initiate transfer to an EU Member State with which there exists a genuine 

connection. This connection will be determined, provided that these rules are 

adopted, according to possible family ties, prior residency, schooling, etc. Insofar as 

such connections do not exist, a relatively automatic distribution of refugees will 

occur, namely in one of the four EU Member States that until that moment accepted 

the lowest number of refugees, and thus their fair share in participation in the 

acceptance of refugees will be ascertained. This percentage will be calculated 

according to a Member State’s gross national income and population, which will 

enable that the Member States that are bigger and wealthier will also accept a higher 

number of refugees. Furthermore, the refugees will be able to choose between four 

of the least burdened EU Member States. This constitutes so-called vertical 

solidarity.[27]  

  

  

12. Furthermore, (secondly), also the highest two European courts have already 

decided in cases concerning the treatment of displaced persons or refugees in the 

event of a mass arrival and at that time explained what the negative and positive 

obligations[28] of the EU Member States and of the Council of Europe and the 

signatories of the ECHR are. It is, in particular, the latter aspect that is important, 

because in contrast to the former (i.e. the changes to the common European asylum 

policy that have not yet been adopted), the rules that its sets, which the states must 

observe, are determined via individual reviews. Such does not entail that the 

legislature was not allowed to react by a legislative measure; what is essential is the 

question of whether the legislative measure follows the mentioned requirements. 
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IV The AlA-2D and the question of conformity with EU and ECHR rules. 

  

13. The legislature decided to amend the AlA-2, by which it enacted a special system 

regarding changed circumstances and also a specific manner of treatment of 

individuals in the event of mass arrivals. In fact, the Ombudsman only challenged the 

latter, i.e. the rules on the treatment of individuals (Article 10b), but they are tightly 

connected with the circumstances that trigger Article 10b. These circumstances are 

determined by Article 10a. Therefore, it is necessary to understand and apply both 

provisions in tight conjunction – and in this respect I also concur with the reasoning in 

the Decision. What do Article 10a and 10b of the AlA-2 mean in the context of 

European and international obligations?  

  

14. The mentioned two provisions introduce changed circumstances in the field of 

migration and the measures to be taken in such circumstances. This is a collision 

between the mass nature of such arrivals and the protection of human rights and the 

objective of ensuring national security. The second paragraph of Article 4 of the 

Treaty on EU determines that “[i]n particular, national security remains the sole 

responsibility of each Member State.” This does not entail that in the regulation of the 

dimension of national security it is not necessary to observe EU law or also 

international obligations to which also EU law itself directs. So, this rule does not 

provide a carte blanche.[29] The legislature thus collided with the principles and rules 

that call for the individual treatment of individuals, the regulation of returning them to 

a safe country, and the prevention of them being trapped in areas near the border 

(push backs) also in instances of mass arrivals, and thus also collided with the 

principle of mutual trust between Member States (this principle is in fact violated 

automatically once [the authorities] depart from the system of the common European 

asylum policy). As is – in my opinion correctly – underlined in the Decision, not only 

is it not possible in the event of extraordinary circumstances to depart from the 

individual provisions of the Constitution (even the temporary de iure abrogation and 

limitation of rights due to the extraordinary situation is not possible regarding some 

fundamental human rights, such as the inviolability of human life, the prohibition of 

torture, the protection of dignity, the presumption of innocence, etc.), but this also 

applies to international obligations and obligations under the Charter. This also 

applies to the prohibition of inhuman treatment (see Article 3 of the ECHR[30] and 

Article 4 of the Charter;[31] this is also a prohibition that follows from Article 18 of the 

Constitution).  

  

15. Hence, the legislature introduced the so-called “changed circumstances in the 

field of migration”; these are the circumstances that I classify between the normal 

situation in the state and extraordinary circumstances as allowed by Article 92 of the 

Constitution. Hence, the Constitution does not regulate such a situation, i.e. changed 

circumstances in the field of migration.[32] This special legal regime should be 

introduced before circumstances would occur in which a state of emergency could be 

declared.[33] The regime determined by Article 10a of the AlA-2 is regulated in a 
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relatively abstract and undefined manner (it refers to the functioning of the central 

institutions of the state being rendered difficult and public order or internal security 

being threatened), and these abstract criteria are also only determined as a mere 

possibility. This level alone, i.e. potentiality, allows the authorities to respond. In 

doing so, the principle of proportionality must be taken into account, which means 

that the measure must be balanced with the consequences. Furthermore, the 

circumstances in the neighbouring countries are also to be taken into account. This is 

what the third paragraph of Article 10a of the AlA-2 determines. Hence, by the 

principle of proportionality, the legislature also introduced a balancing between 

measures and consequences. It envisaged balancing, which as a principle is only 

possible when rights that are not absolute are concerned. In the reasoning of the 

Decision it is explained that the balancing of proportionality is not in conformity with 

the absolute nature of the human right determined by Article 18 of the Constitution 

(i.e. the prohibition of inhuman treatment, similarly as Article 3 of the ECHR and 

Article 4 of the Charter require).[34]  

  

As mentioned above, also the Constitution, in the second paragraph of Article 16, 

does not allow that – even if there is a state of emergency. This is even less possible 

in a situation that the legislature determined as “changed circumstances in the field of 

migration,” which does not attain [the level of] a state of emergency. In other words, 

neither international or EU law nor a state of emergency allows a departure from 

Article 18; consequently, “the changed circumstances in the field of migration cannot 

attain it either.”[35] 

  

16. I concur with the absolute nature of Article 18 of the Constitution, which 

consequently hinders balancing in accordance with the principle of proportionality.[36] 

But I can also imagine that in individual instances it is not possible to completely and 

immediately ensure the negative and positive obligations of the state and that, 

therefore, there can temporarily be an actual situation in which the question is raised 

as to whether the criteria of inhuman treatment are de facto fulfilled.[37] I believe that 

the actual inability to ensure protection can also affect its absolute nature. This 

influence is possible, as I will explain below by reference to decisions of the ECtHR, 

but it is not possible to limit in advance or to derogate from the requirements of 

Article 18 of the Constitution[38] (or of Article 4 of the Charter and Article 3 of the 

ECHR).[39] Such a regulation causes, inter alia (as is also stated in the Decision), the 

return of individuals to a neighbouring country or that they are pushed back along the 

fence without effective legal remedies. This is a question of the effectiveness of 

guarantees, and they are also at the heart of the question of pushing back along the 

border, which can be a consequence of such a regulation (the “push back” approach 

or “summary return”).[40] A regulation that prevents effective procedures and 

appropriate procedural guarantees is only a step on the path to causing the denial of 

rights.[41] In the mentioned three-sided collision of the mass nature [of arrivals] and 

the protection of human rights and the objective of ensuring national security, human 

rights may not be set aside. The legislature must not in advance determine 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn34
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn35
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn36
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn37
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn38
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn39
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn40
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn41


 9 

circumstances in which it could treat displaced persons contrary to the absolute 

nature of this right, i.e. in an inhuman or degrading manner (Article 18 of the 

Constitution). 

  

17. Also the decision of the ECtHR in Khlaifia,[42] Paragraphs 184 and 185, 

demonstrates the mentioned differentiation between legal regulation (de iure) and 

actual circumstances (de facto). There is an important difference between legal 

regulation (the sphere of law) and actual circumstances (the sphere of actual 

circumstances).[43] I believe that Paragraph 50 of the decision appropriately draws 

attention thereto. In Paragraph 185 of the mentioned judgment the ECHR explained 

that it must not adjudicate artificially and must not take into consideration the 

circumstances in which Italy found itself, and also cannot deny these 

circumstances.[44] The ECHR determined that these circumstances are exceptionally 

difficult. The case in fact concerned deprivation of the liberty of migrants in the 

accommodation centre on Lampedusa, and subsequently on ships in the port of 

Palermo, and the group return of migrants to Tunis by referring to the bilateral 

agreement between Italy and Tunis. The conditions to which the complainants were 

exposed in the accommodation centre and on the ships allegedly reached the level[45] 

of inhuman and degrading treatment (Article 3 of the ECHR), and at the same time 

they were expelled en masse (Article 4 of Protocol No. 4 to the ECHR). The ECtHR 

concurred that the conditions in which the applicants were kept in the 

accommodation centre were not appropriate for detention, which lasted multiple 

days. But the complainants did not claim that the Italian authorities treated them 

badly or that they did not have sufficient food or water. Therefore, the ECtHR 

concluded that the conduct to which the complainants were exposed did not exceed 

the level of severity required to entail a violation of Article 3 of the ECHR. The ECtHR 

also did not establish a violation of that provision in relation to the limitation of 

movement on the ship, as the complainants did not succeed in proving the 

allegations. 

  

18. From the Khlaifia case it hence follows that the negative and positive obligations 

of the state due to the increased arrival of refugees do not diminish, but the court has 

a limited understanding for the circumstances of the concrete case.[46] These are 

instances when the actual circumstances of a certain situation in the state (as 

explained above) are disregarded and also circumstances wherein the international 

community should respond.[47] The feeling that the latter claim has an illusory 

character can be, understandably, completely correct (in particular, according to the 

experience of the current effectiveness of the participation of all Member States in 

the reallocation of refugees). This is also why this question should have been 

regulated in the new rules of the common European asylum policy and not left to 

arbitrary and spontaneous decisions of individual states (in particular because I 

cannot imagine that the difficulties in accepting a mass of displaced persons at the 

border of one state would not cause actual difficulties (a domino effect) in the 

neighbouring state).[48] This concerns more than just the absence of the solidarity that 
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EU directives (unsuccessfully) introduced; it does not concern the solidarity that 

follows the procedure for the registration and acceptance of displaced persons, and 

also not the solidarity that would arise several logistical steps prior thereto, but the 

source of mass pressure, i.e. precisely the situation that the state itself would wish to 

prevent. Just the opposite of solidarity.[49] This is also why not only unilateral national 

regulations but also any other ex ante agreements on an international level that 

depart from the currently applicable rights that states must ensure displaced persons 

and refugees would diminish the already achieved level of human rights.[50]  

  

19. I see the regulation determined by Articles 10a and 10b of the AlA-2 as a smaller 

frame of functioning in a significantly broader framework of international 

commitments.[51] It is limited by the requirements as to the individual treatment of 

individuals, the non-refoulement principle, the legal protection of individuals (i.e. 

procedures in which individuals can protect their rights sufficiently effectively, not only 

before the authorities of the executive branch of power, but also before independent 

courts), the prohibition of inhuman treatment, etc.[52] Despite the fact that the 

legislature attempted to justify the legal framework of Articles 10a and 10b of the AlA-

2 for reasons of national security and public order, it collides, in any event, with the 

obligation to ensure positive and negative fundamental human rights.[53] The 

increased arrival of displaced persons does not in and of itself justify the denial of 

these rights by either the highest national or international legislation, but an 

understanding of the actual circumstances is – importantly – enabled. Therefore, not 

even a situation that is not (precisely) defined in advance can change that. By 

national rules, and all the more if they are not determinate, as in the case at issue, 

(or if they are undefined, abstract, and enable their application even under the 

condition of potential fulfilment), it is not admissible to allow a situation that would 

initiate activities of the authorities in power that would be inconsistent with the above-

mentioned starting premises of the superior national and international acts (Article 18 

of the Constitution, Article 3 of the ECHR, and Article 4 of the Charter).[54] If such a 

situation were allowed in advance and also allowed balancing, that would also entail, 

in my opinion, that the test of proportionality would collide with human dignity.[55]  

  

  

V An Overview of the Reasons for Migrations and their Connection with 

Regulation of the Consequences Thereof 

  

20. Personally, I see the de lege lata regulation in Europe (in the Council of Europe, 

the EU, international rules, and EU rules), the rules determined in the Constitution, 

and the case law as the achievement of a level of the development of law, and to the 

benefit of the individual – in particular an individual as vulnerable as a displaced 

person, i.e. a refugee – that does not hinder the development and upgrading of the 

common European asylum policy in the future. Such policy should also be sensible 

outside the framework of migrations; migration should be assessed as a 

consequence, not as an independent occurrence. Namely, it would be necessary to 
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affect the flow of migrations much more actively. Currently, this flow runs in one 

direction, towards the EU. Refugees come to the EU from both crisis areas and from 

socially and economically vulnerable states, in particular from the south and east.[56] 

The mentioned consideration understandably exceeds the explanation why I voted in 

favour of the decision (and is in this respect obiter dictum), but it is tightly connected 

with the central part of the separate opinion under Section IV above.  

  

21. In this respect, it is not only a question of law, but also of ethics and of the ethical 

nature of the functioning of states (not only EU states), and also of the values of 

society. The rules on how to act as regards displaced persons and refugees are legal 

rules, and the question of how the assistance that needs to be offered is distributed 

and how the Member States along the external EU borders are assisted[57] is also a 

question of values (i.e. of solidarity). Furthermore, the acceptance of displaced 

persons is only one part of the policy as regards the relations with poorer states and 

crises areas. Stemming from the dignity of individuals, mutual assistance, and 

solidarity, developed states should do more to ensure that the poorer reach them. In 

the EU, these values are not always the reality. I will only name one example 

determined by EU rules: the so-called blue card. The rules, in particular, facilitate the 

transfer of highly qualified individuals and intellectuals from third states. The EU 

offers them an easier start and endeavours to integrate them into European society. 

So, it invites them to come from states wherein precisely these individuals would be 

the most needed in the development of their society. Instead of assisting, we often 

accept those on whom the poorer and vulnerable state could rely. It is in particular 

these groups of individuals whom we should help stay in their environment, where 

they could contribute the most to the development of the state and society from 

which they come. EU authorities could help (more easily than an individual Member 

State) redirect the economy so as to help vulnerable states and reroute globalisation 

and globalisation trends also such that people who cannot see any solution other 

than to leave their homes and families are provided work and a settled life.[58] This 

trend of migrating into Europe could be limited, and at the same time economic 

cooperation could be broadened.[59] The absence of such a policy that would help 

vulnerable states attain at least such a level of economic prosperity that would curb 

migration and also prevent inter- and intrastate conflict (namely, not only migrations 

that are connected with economic status and poverty are concerned) will, I believe, 

always be reflected in a more or less mass exodus. In other words, if we had directed 

such an ethical policy towards poor states already in the past, we would have 

reduced – this is my assessment – the mass arrival of displaced persons in Europe.  

  

22. In fact, Europe itself experienced an example of such development when foreign 

assistance and the economic idea of trading between the then primary members of 

the European Economic Community (in the 1950s, during the time of the Cold War) 

assisted in limiting mass emigration and caused the growth and revival of the internal 

market (the latter joins and integrates Europe even today). Hence, the key idea was 

to increase economic opportunities and to ensure peace, co-existence, and 
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development. Similarly, also today this can be a model, but it is being forgotten. In 

addition to a political decision, economic incentives from Member States and their 

economies and public and private sources of financing are necessary.[60]  

  

23. I believe that it will be impossible to turn back the migration trend by regulating 

borders and denying basic (absolute) human rights, as these are merely reactions to 

the consequences and not an approach towards remedying the reasons that lie at 

the source. As also seen from this perspective, not only from the viewpoint of the de 

lege lata and de lege ferenda rules of the common European asylum policy, it is all 

the less justifiable (also in the event of mass arrivals) to depart from Article 18 of the 

Constitution. 

  

24. I wrote above that proposing that EU institutions adopt legislative initiatives to 

change the rules of the common European asylum policy would have no effect and I 

stated two reasons therefor: firstly, since the EU is already doing this (actually, this 

process already started when the AlA-2D was in the process of being adopted), and 

secondly, because the highest courts in Europe have already decided to ensure 

standards for the protection of human rights and the negative/positive obligations of 

the state also in the event of mass arrivals. But it would be sensible to think in 

broader terms, i.e. to create such circumstances that would reduce the need for 

migrations (i.e. as regards the source). Such actions would not show immediate 

results. A certain time window is necessary. Hence, it would be necessary to think of 

a strategy (i.e. the EU and Member States should not only be “firefighters” but also 

the “architects”) that would be compatible with humanity and human dignity and that 

would help guide the conditions for living in those places where the source of the 

weakness of a certain society lies. This would be ethical and sustainable in the long 

run, with fewer exoduses.  

  

  

  

  

                                                                                               Dr Rajko Knez 

                                                                                                    Judge 

  

   

 
[1] The Aliens Act (Official Gazette RS, No. 1/18 – official consolidated text and 9/18 

– corr. – hereinafter referred to as the AlA-2). The amendment to the Act in which the 

legislature included the challenged Article 10b is dated 26 January 2017 (the Act 

Amending the Aliens Act, Official Gazette RS, No. 5/17 – hereinafter referred to as 

the AlA-2D). 

[2] I also use the term displaced persons, as used by the EU and international law, 

which distinguishes it from the term “migrants”. Refugees are in fact not migrants, as 

they do not wish to migrate, but are forced to migrate due to the circumstances in the 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_5ftn60
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specific vulnerable area where they live. See the definition in Directive 2001/55/EC, 

Article 2, Paragraph (c). It is precisely displaced persons who are at the centre of 

mass arrivals and exoduses, not so much other types of migrations. 

[3] Europe is the only continent where discretion as to the question of the equal 

treatment of aliens is limited by international guarantees regulated by international 

courts whose decisions are obligatory. See C. Grabenwarter, Opening of the Judicial 

Year ECHR – Seminar – 27 January 2017), accessible at: http://www.echr.coe.

int/Documents/Speech_20170127_Grabenwarter_JY_ENG.pdf (21 July 2019). 

[4] In this opinion, I do not summarise the detailed reasons stated in the reasoning of 

the Decision of the Constitutional Court. The regulation as determined by Article 10b 

of the AlA-2, including the concept that a neighbouring EU Member State is always a 

safe third country without the individuals being able to challenge that presumption, 

does not enable effective exercise of the right determined by Article 18 of the 

Constitution, which means that it is also inconsistent with Article 3 of the ECHR and 

Article 4 of the EU Charter of Fundamental Rights (hereinafter referred to as the 

Charter). See also Para. 61. of Decision of the Constitutional Court. In fact, according 

to the established case law of the ECtHR, Article 3 of the ECHR prohibits the 

extradition or removal of an applicant for asylum or any rejection if the individual 

faces a real risk that he or she will be subject to inhuman treatment in the state to 

which he or she is to be expelled. For an assessment of Article 3 of the ECHR, these 

cases significantly differ from other cases with mere national circumstances. In 

instances of expulsion, assessment of the correct application of Article 3 of the 

ECHR starts already with potential risks at the moment of expulsion. So it is an ex 

nunc assessment. But also for such cases it holds true that the ECtHR does not 

allow balancing with the public order or other interests of the state. Although the 

prohibition of expulsion entails an expression of a negative obligation, it also includes 

procedural aspects of protection of the rights of an applicant for asylum that form a 

positive obligation. See P. van Dijk and others (Ed.), Theory and Practice of the 

European Convention on Human Rights, 5th Edition, Intersentia, Cambridge 2018, 

pp. 416–421. A starting point for such an approach can also be found in the case 

Soering v. the United Kingdom, dated 7 July 1989. That case concerned a German 

citizen who was allegedly extradited to authorities in the USA due to a homicide. 

Before the ECtHR, the applicant claimed that the threat of the death penalty is 

contrary to Article 3 of the ECHR. The ECtHR concurred. Similar applies as regards 

the question of the return of refugees and other persons who due to extradition would 

be under the threat of inhuman treatment or torture. For more on this, see also M. B. 

Dembour, Who Believes in Human Rights?, Reflections on the European 

Convention, Cambridge University Press, Cambridge 2006, pp. 85–87. 

[5] See the definition in Directive 2001/55/EC, Article 2, Paragraph (b).  

[6] The opinion that the Government submitted in the procedure on 21 June 2017 

explains, in Section IV, the circumstances of migration pressures with which it was 

faced in 2015 and at the beginning of 2016, and states that at the EU level there are 

no appropriate solutions or mechanisms. 

[7] The Common European Asylum System – CEAS. 
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[8] In conformity with the rule tempus regit actus, I do not use the latter [documents] 

for the purpose of a review of the constitutionality of the Act at issue, but only as an 

argument to reply to the question of whether the rules of the common asylum policy 

currently in force are appropriate for the mass arrival of displaced persons. 

[9] In other words, in a certain way there was an effect that was potentially similar to 

the mass effect of the discretion clause determined by Article 17 of Regulation (EU) 

No. 604/2013 of the European Parliament and of the Council of 26 June 2013 

establishing the criteria and mechanisms for determining the Member State 

responsible for examining an application for international protection lodged in one of 

the Member States by a third-country national or a stateless person (OJ L 180, 29 

June 2013, pp. 31–59) (hereinafter referred to as the Dublin III Regulation). In 

accordance with that Article, every Member State can state that it is responsible for 

reviewing the status of individuals, third country citizens, and individuals without 

citizenship. This provision applies to individual procedures. During the refugee crisis 

in 2015 and 2016 it was not applied; a general invitation was applied and from the 

legal point of view it is not possible to speak of the application of that provision. 

[10] N. Oven, in The Issue of the Aliens Act (Problematika Zakona o tujcih), Pravna 

praksa, Nos. 45/46 (2017), pp. 9–11, comes to a similar conclusion as regards the 

consequences and the question of the crossing of borders and of enabling access to 

destination Member States. 

[11] See Article 7 of the Dublin III Regulation. 

[12] I believe that they are not the same in all Member States. Historic circumstances 

are also connected therewith. For instance, also according to the criterion of the 

multicultural character of society, both in history and today, the Member States differ 

from one another. This also applies to the readiness to accept displaced persons. As 

regards the differences concerning asylum rules and approaches, see A. Leerkes, 

How (un)restrictive are we? ‘Adjusted’ and ‘expected’ asylum recognition rates in 

Europe, Research and Documentation Centre (WODC) Cahier 2015-10, accessible 

at: https://www.wodc.nl/binaries/cahier-2015-10-full-text-nw_tcm28-74139.pdf (25 

June 2019). 

[13] See recital 22. 

[14] The Directive is based on Article 78 of the Treaty on the Functioning of the EU, 

which confers on the European Parliament and the EU Council the competence to 

adopt the rules of the common system of the temporary protection of displaced 

persons in the event of a mass arrival. Point (c) of the second paragraph of the 

mentioned Article determines such. Hence, the Directive follows from the viewpoint of 

the protection of displaced persons and not from the viewpoint of EU Member States 

that are facing mass arrivals. 

[15] See the first paragraph of Article 5 of Council Directive 2001/55/EC dated 20 July 

2001 on minimum standards for granting temporary protection in the event of a mass 

influx of displaced persons and on measures promoting a balance of efforts between 

Member States in receiving such persons and bearing the consequences thereof (OJ 

L 212, 7 August 2001, pp. 12–23). 
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[16] See recitals 7 and 8 of the Directive and Chapter VI, which determine the 

measures on the basis of the principle of solidarity. 

[17] In conformity with Article 25, other Member States must accept displaced 

persons; the EU Council necessarily and quickly helps in that. The same applies with 

respect to financial assistance. In conformity with Article 26, Member States must 

cooperate therein, enable transport, etc.  

[18] See Articles 3, 5, 6, and 7 of Directive 2001/55/EC. 

[19] See Articles 8 and 11 of Directive 2001/55/EC. It follows from Article 22 that in 

individual cases humanitarian reasons prevail over forced removal. 

[20] The European Parliament states: "The 2001 Directive on minimum standards for 

giving temporary protection in the event of a mass influx of displaced persons is still 

in force but has never been applied so far, not even during the peak of the migration 

crisis, most probably due to the vagueness of its terms and tensions between the 

Member States in the Council over burden-sharing." (Migration and Asylum: A 

challenge for Europe, p. 6). Also the petition of France, separate from the EU, for 

displaced persons to be redistributed in a solidary manner (the new solidary 

mechanism dated 22 July 2019) did not earn the approval of more than merely 14 EU 

Member States. Accessible at: https://euobserver.com/political/145514 (23 July 

2019) 

[21] Directive 2008/115/EC of 16 December 2008 on common standards and 

procedures in Member States for returning illegally staying third-country nationals, OJ 

L 348, 24 December 2008, p. 98; Directive 2013/33/EU of 26 June 2013 laying down 

standards for the reception of applicants for international protection, OJ L 180, 29 

June 2013, p. 96; Directive 2013/32/EU of the European Parliament and of the 

Council of 26 June 2013 on common procedures for granting and withdrawing 

international protection, OJ L 180, 29 June 2013, p. 60. 

[22] In Section V of this separate opinion, I upgrade the question of the effectiveness 

of the rules of the common asylum policy in the EU with obiter dictum.  

[23] See the final thought in Point 5 of this opinion, supra. 

[24] The reasons for the change in the common European asylum policy are therefore 

urgent. For more on this, see: T. Tridimas, Competence, Human Rights, and Asylum: 

What Price Mutual Recognition?, in: S. Garben and I. Govaere (Eds.), The Division of 

Competences between the EU and the Member States, Reflections on the Past, the 

Present and the Future, Hart Publishing, Portland 2017, p. 158. Not only theorists, 

but also the EU itself assessed that the system of the rules in force of the common 

European asylum policy, starting with the Dublin III Regulation, is not appropriate for 

mass arrivals of displaced persons. See S. Maas and others, Evaluation of the Dublin 

III Regulation, DG Migration and Home Affairs, Final Report, Brussels 2015, p. 4. 

[25] Proof of that is the special and telling attempt of EU Member States, upon the 

initiative of France (July 2019), outside the framework of EU rules, to resolve 

migration [issues] by means of a solidarity mechanism. All the more telling is the list 

of the (merely) 14 Member States that responded. Accessible at: 

https://euobserver.com/political/145514 (1 September 2019). In fact, many people 

connect the lack of solidarity with the historical context, namely that some Member 
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States were not open to international cooperation in the past and thereby also 

maintained a situation that cannot be deemed multicultural diversity. The latter 

affects the readiness to accept displaced persons and migrants, with the resulting 

consequences in the social structure. I concur therewith. 

[26] However, my opinion would be different if the subject of decision-making were 

questions as to mitigating the reasons for migration. For more on this subject, see the 

concluding part of this separate opinion. 

[27] A question is also raised as to what the continuation of the procedure will be, in 

view of the fact that the term of office of the deputies of the European Parliament has 

already ceased (in 2019), even before they decided on these changes. The new 

composition of the European Parliament is not, in principle, bound by the proposals 

of the previous composition. For more on this, see: S. Nicolosi, Unfinished Business: 

The European Parliament in the Negotiations for Reform of the Common European 

Asylum System, 23 June 2019, accessible at: http://eulawanalysis.blogspot.com/ (24 

June 2019). 

[28] In this opinion I do not polemicise as to the negative and positive obligations that 

follow from Article 3 of the ECHR. For more on the transition from negative to positive 

obligations, see: M.-B. Dembour, op. cit., pp. 81–87, and P. van Dijk and others, op. 

cit., p. 385. 

[29] See Article 6 of the Treaty on EU, which requires that fundamental rights, as 

guaranteed by the ECHR and as they result from the constitutional traditions 

common to the Member States, shall constitute general principles of EU law.  

[30] As regards Article 3 of the ECHR, the ECtHR wrote that it reflects one of the 

fundamental values of democratic societies, i.e. a societal value that is connected 

with the dignity of individuals and is thus a fundamental basis of the Convention. See 

P. van Dijk and others, op. cit., p. 383. 

[31] See the cases N.S. and others, C-411/10, dated 21 December 2011; Jawo, C-

163/17, dated 19 March 2019; C. K. and others, C-578/16 PPU, dated 16 February 

2017. Article 4 of the Charter is to be interpreted in light of Article 3 of the ECHR. 

Returning a person to a Member State wherein the applicant for international 

protection would be subjected to significant poverty is a violation of Article 3 of the 

ECHR. See also the Judgment of the ECtHR in M. S. S. v. Belgium and Greece, 

dated 21 January 2011. 

[32] See Para. 60. of the Decision. The Constitution regulates the limitation of human 

rights and fundamental freedoms in ordinary circumstances (which are not a state of 

emergency) in the third paragraph of Article 15 of the Constitution. The temporary 

suspension and restriction of rights during a war and state of emergency are 

regulated by Article 16 of the Constitution. Hence, in accordance with the 

Constitution, a limitation of human rights can only be assessed in an ordinary 

situation (the third paragraph of Article 15 of the Constitution) or during a war or state 

of emergency (Article 16 of the Constitution). There is no third option (tertium non 

datur). I opine that an extraordinary situation in the field of migration is still not a state 

of emergency, and that therefore the third paragraph of Article 15 [of the Constitution] 

applies. 
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[33] The deficiency of the Slovene legal system also lies in the fact that the 

circumstances in which a state of emergency can be declared are not defined. I 

opine that the legislature should adopt such normative framework. 

[34] Whether the absolute nature of these rights enables balancing, i.e. the question 

of a conflict as regards the right itself (when situations collide regarding which the 

simultaneous inhuman treatment of two individuals or groups is looming and a 

question is raised as to whether such treatment of an individual or group should be 

prevented on account of the other, i.e. to balance), is not non-polemicisable in theory. 

See S. Smet, Conflicts between Absolute Rights: A Reply to Steven Greer, Human 

Rights Law Review, Vol. 13, No. 3 (2013), pp. 469–498. See also N. Simonsen, Is 

Torture Ever Justified?: The ECtHR judgment in Gäfgen v. Germany, 2019, 

accessible at: https://www.ejiltalk.org/%E2%80%98is-torture-ever-

justified%E2%80%99-the-european-court-of-human-rights-decision-in-gafgen-v-

germany/. See also C. Costello, The Human Rights of Migrants and Refugees in 

European Law, Oxford University Press, Oxford 2016, pp. 179–230. 

[35] See also Article 17 of the ECHR, which determines that [“n]othing in this 

Convention may be interpreted as implying for any State, group or person any right to 

engage in any activity or perform any act aimed at the destruction of any of the rights 

and freedoms set forth herein or at their limitation to a greater extent than is provided 

for in the Convention.[”] 

[36] The case law of the ECtHR does not allow the balancing of proportionality when 

an absolute right is at issue. Nevertheless, in Caloc v. France, dated 20 July 2000, 

the ECtHR decided that the French Police did not violate Article 3 of the ECHR when 

they threw the plaintiff to the floor, because that was proportionate to preventing him 

from fleeing. The argument that the prohibition of torture or inhuman treatment is 

absolute and may not be limited, and that it does not allow the application of the 

doctrine of non-proportionality is also advocated by M. Šipec in the commentary on 

Article 18 of the Constitution (in: M. Avbelj (Ed.), Komentar Ustave Republike 

Slovenije [Commentary on the Constitution of the Republic of Slovenia], Nova 

Univerza, Evropska pravna fakulteta, Ljubljana 2019, p. 148. The same is also stated 

by M.-B. Dembour, op. cit., p. 35. 

[37] The ECtHR Judgment in Khlaifia and others v. Italy, dated 15 December 2016. 

So, the absolute nature is nevertheless softened by actual circumstances. See 

footnote 44, infra. See also the Judgment in Aboya Boa Jean v. Malta, dated 2 April 

2019, where the ECtHR assessed the deprivation of the liberty of migrants (Article 5 

of the ECHR) and reiterated that, as regards violations of the Convention, all factual 

circumstances must be taken into consideration, and then concluded that, due to the 

circumstances, the departure (in accordance with national law) (regarding time) was 

reasonable, and that in such instance there was no violation of the Convention. It 

was really not a question of Article 3 of the ECHR, but such circumstances are 

similar to circumstances that arise once “the borders close”. People become trapped 

in an intra-state territory, which entails the deprivation of liberty, i.e. detention. 

According to Directive 2008/115/EC (the so-called EU Return Directive). In July 

2019, the European Commission filed an action against Hungary because it 
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established that the conditions of detention in Hungarian transit areas, in particular 

the withholding of food, did not observe the material conditions referred to in the 

Return Directive and the Charter (accessible at: https://europa.eu/rapid/press-

release_IP-19-4260_en.htm, 1 September 2019; see also the cases listed in footnote 

40 below. 

[38] Also in conjunction with the second paragraph of Article 16 of the Constitution 

(i.e. that despite the declaration of a state of emergency the rights determined by 

Article 18 cannot be restricted). 

[39] It is debatable whether it also allows the balancing that I describe in footnote 34 – 

balancing within the right itself determined by Article 18 [of the Constitution] (or if, in 

conformity with the principle of proportionality, someone can be treated less 

humanely than someone else). I opine, firstly, that the prohibition of the restriction of 

rights determined by Article 18, which follows from the second paragraph of Article 

16 extends (also if extraordinary measures are concerned) all the more to situations 

that are not extraordinary, and secondly, if restriction of the rights determined by 

Article 18 is prohibited and if also balancing can lead to a limitation (the application of 

the principle of proportionality), then the latter can also be a restriction that is not 

allowed. As stated above, this question is debatable and I can also understand if 

someone advocates a different position. Various authors also draw attention to 

aspects of the application and interpretation of the principle of proportionality that 

would correspond to necessary reasons in society (see: Grant Huscroft, Bradley W. 

Miller, Grégoire Webber (Ed.), Proportionality and the Rule of Law, Rights, 

Justification, Reasoning, Cambridge University Press, Cambridge 2014). 

[40] See the case Hirsi Jamaa and others, dated 23 February 2012, Paras. 99 and 

100; the case Čonka v. Belgium, dated 5 February 2002, Paras. 61–63; the case 

Khlaifia and others, dated 15 December 2016, Para. 156. Mass expulsion (Article 4 

of Protocol No. 4 to the ECHR) also entails a so-called push-back approach or 

summary return. So-called pushing along the border or keeping people in the territory 

along the border and pushing them into another state also fall into this category. 

From the case Hirsi Jamaa and others, Para. 180. That is precisely the essence of 

the problem in the case at issue; we are not addressing so much the question of 

whether someone obtains international protection and whether he or she can even 

stay in the state, but the step that precedes it – i.e. whether such an application 

made by an individual should even be processed. 

[41] In Hirsi Jamaa (see footnote 40, supra), Para. 175, the ECtHR adopted the 

position that preventing legal remedies (for challenging) decisions rejecting entry or 

return results in legal remedies being effective only in theory and in an illusory 

manner. Also the rule determined by the Act that prevents an assessment of whether 

the state to which a person is returned is safe (considering the personal 

circumstances of that concrete person) does not fall within the group of rules for 

which one could claim that they enable effective legal protection. In fact, that is 

prevented already at the very beginning of the procedure, as these are not reasons 

due to which the authorities should even initiate legal procedures. See also the 
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reasoning of the Decision, Paras. 33–40, and the determination that follows in Paras. 

44, 47, and 49 of the Decision. 

[42] The ECtHR Judgment in Khlaifia and others v. Italy, dated 15 December 2016. 

[43] By saying this, I do not claim on a principled level that these “two worlds” can 

differ, but that the actual circumstances can prevent or hinder the observance of such 

rules. “The first one would namely entail a violation of the rule of law, in particular of 

the requirement of consistency between law in books and law in action. Some 

inconsistency is acceptable and even expected; but if the gap between the two is too 

big and the law in action excessively differs from the law ‘in books’, a situation can 

arise wherein any genuine legal order will replace a sort of split (i.e. double) system 

of governance.” Matija Žgur, For Whom the Bell (of Law) Tolls? The Legal and Social 

and Political Exclusion of Non-Documented Immigrants [Komu (pravo) zvoni? O 

pravnem in družbeno–političnem izključevanju nedokumentiranih imigrantov], 

Pravnik, Vol. 136, Nos. 3–4 (2019), pp. 185–186 and the other sources quoted 

therein. 

[44] What was at issue was the question of numerous or mass arrivals that Italy was 

procedurally unable to regulate in a timely and appropriate manner. See Paragraph 

26 of the Judgment. The particularity [of that case] also lies in the fact that no one 

requested asylum and therefore there was only the question of the procedure [that is 

to be applied] in the event of illegal entry into the state. In fact, this does not change 

the question concerning the application of Article 3 of the ECHR. See Paragraph 27 

of the Judgment. 

[45] The ECtHR requires a certain minimal level of severity of the violation. This 

severity is assessed on a case-by-case basis. In Ireland v. the United Kingdom, 

dated 18 January 1978, the ECtHR defined that the assessment depends on the 

circumstances of the case, the nature of the violations, the relativity of the 

circumstances, the length of their duration, the physical and psychological effects, as 

well as circumstances such as gender, sex, the health status of the individual, the 

victim, etc. These circumstances do not form an exhaustive list. In Gäfgen v. 

Germany, dated 1 June 2010, the interrogation during which the suspect was 

threatened with torture lasted 10 minutes, which was an important circumstance for 

the ECtHR to qualify that conduct as inhuman and not as torture. 

[46] The ECtHR also assess the de facto violation. In Ilias and Ahmed v. Hungary, it 

decided that 23 days spent in a transit area of 110 m2 between two states, unable to 

enter Hungary, and without appropriate information on his rights and the procedures 

for invoking rights, entailed a violation of the fourth paragraph of Article 5 and Article 

13 in conjunction with Article 3 of the ECHR. The ECtHR decided that the national 

rules were not sufficiently clear and predictable, and that the violation occurred de 

facto. The mentioned Judgment must also be understood in light of a case such as 

M.S.S. v. Belgium and Greece, wherein the ECtHR decided that refugees must also 

be protected from significant material poverty and that also the lack of such 

protection entails a violation of Article 3 of the ECHR. Furthermore, the CJEU 

decided similarly in Jawo, C-163/17, dated 19 March 2019, and underlined that the 
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principle of mutual trust between Member States is the essence of the Common 

European Asylum System. 

[47] In this context, also the size of an individual state faced with an exodus is not a 

negligible element. Mass arrivals and the connected logistical and other issues also 

do not have equal weight in a big or small state, in accordance with the definition of 

equality (i.e. similar in similar circumstances and different in different circumstances). 

[48] This is what the third paragraph of Article 10a of the AlA-2 requires must be taken 

into account. I interpret this in such a way that the measures adopted by Slovenia 

should not affect the neighbouring states. But if I am right in that they would affect 

them, then the balancing of proportionality is significantly diluted. 

[49] Even if it were not displaced persons who are at issue, the duty of Member 

States to assist each other would stem from the principle of international courtesy. 

This holds all the more true in the event of exoduses. 

[50] Also the ECtHR stressed in Khalifia that the absolute nature of the right to the 

humane treatment of individuals entails established case law (see Para. 184 of the 

Judgment). Even when inhuman treatment occurs unintentionally, it is not justifiable. 

[51] Hence, the national framework is not merely limited; it also cannot exist on its 

own without having an effect on other states. 

[52] The above does not follow merely from the above-mentioned EU rules, but also 

from Article 33 of the Convention Relating to the Status of Refugees. I opine that it is 

precisely individual treatment that is the essence of the problem when the state is 

faced with a mass of refugees at its borders. Since individual treatment requires time, 

as well as, significantly, procedures and legal remedies, logistical issues arise 

together with actual questions concerning the capacity to conduct such procedures 

on the ground, i.e. in situ. In such context, it would be sensible to proceed not only 

from existing circumstances, but also from the [question of whether] one could 

anticipate a mass arrival of displaced persons, which would enable the appropriate 

organisation of procedures. 

[53] By joining the EU, the Member States significantly curbed their sovereignty. EU 

rules, including those in the founding treaties, also apply in areas that are tightly 

connected with national security (and which pursue the free movement of persons, 

the functioning of the internal market, the exercise of social rights in all EU Member 

States, etc.). All these elements limit the freedom of Member States, including the 

freedom that was traditionally classified within the limits of national security. From 

this perspective, the provision (of Article 4 of the Treaty on EU) that national security 

remains the sole responsibility of each Member State is, to some degree, “cosmetic”. 

For more on this, see: F. Di Benedetto, Defining the Notion of "National Security" 

under Article 4(2) TEU. What is Really Left of Member States' Sovereignty?, Czech 

Yearbook of International Law, Vol. 10 (2019), p. 87. 

[54] See also the Judgment of the German Federal Constitutional Court 1 BvR 

357/05, dated 15 February 2006, which abrogated the provision of the Safety of 

Airspace Act (Luftsicherheitsgesetz), which enabled the shooting down of an airplane 

if it was [intended to be] used to harm the lives of individuals (i.e. for terrorist acts). 

The mentioned Court limited the abrogation to instances in which there are also 
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individuals in the airplane who do not participate in the criminal offence, i.e. 

passengers. From the reasoning of the Court, it also follows that the legislature 

cannot regulate precisely and in advance the types of circumstances that may exist 

on the plane. The lack of direct contact with the situation [on board] and without 

seeing it also entails that [any action is] a speculation that can lead to an erroneous 

decision. See Paras. 125–135 of the Judgment of the German Federal Constitutional 

Court. In fact, the presented case does not address the issue of inhuman treatment 

but the right to life; however, I opine that, nevertheless, an important message of that 

Judgment is that enabling certain measures in advance, measures that interfere with 

fundamental human rights in circumstances that are not precisely predictable in 

advance and can be speculative, is incompatible with the Constitution. 

[55] As regards the dimensions of the test of proportionality that can cause 

fundamental rights to be diluted, see: Kumm, Walen, Human Dignity and 

Proportionality: Deontic Pluralism in Balancing, in: Huscroft, Miller, Webber (Eds.), 

Proportionality and the Rule of Law. Rights, Justification, Reasoning, Cambridge 

University Press, Cambridge 2014, pp. 67–68. 

[56] The United Nations High Commissioner concluded, for 2019, that the number of 

displaced persons from such areas attained the highest level since 1950; 71 million 

of the world’s population are displaced, and 25 million are refugees. Accessible at: 

https://www.unhcr.org/figures-at-a-glance.html (26 June 2019). 

[57] The rule that the EU Member States on the external borders of the EU are to be 

burdened without care being taken for the effective distribution and logistical 

questions after the entry [of displaced persons] is, in my opinion, one of the most 

disputable rules in the common migration policy of the EU. This rule is based on 

mutual trust; however, the burdening and “isolation” of these states (in the sense that 

the other Member States do not accept displaced persons) in and of itself entails a 

negation of trust. 

[58] One of the essential characteristics of undeveloped economies is precisely a lack 

of organisation – most often, individuals act independently and in a disconnected and 

unorganised manner. The key characteristic of economic endeavour is precisely 

organisation and connectivity. This reduces tensions and leads towards progress by 

approaching the saying ubi bene ibi patria, which has been proven to be right a 

number of times. 

[59] For more on this, see P. Collier, The Future of Capitalism – Facing the New 

Anxieties, Allen Lane, 2018, pp. 20, 118–122, 197–198, 209. 

[60] For more on this, see: ibidem, pp. 112–122. Similar is also stated by Noam 

Chomsky, who stresses that the economic path is in fact a one-way path; i.e. that 

vulnerable states are above all subject to exploitation. See N. Chomsky, Who Rules 

the World, A Metropolitan Book, New York 2017, p. 54. He also draws attention to 

the fact that the states that generate the rules for migration in fact do not wish to 

accept migrants. Similarly, and appropriately in my opinion, he also stresses that the 

“picture” of the migration paths of today reflects the historical interventions of 

Western states (which are not so distant in time) in the states that are vulnerable 

today (ibidem, pp. 256–258). 
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