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Concurring Opinion of Judge Dr Špelca Mežnar regarding Decision 

No. U-I-59/17, dated 18 September 2019 

  

  

Since non-lawyers will perhaps find the reasoning of our Decision in its entirety 

complex and too lengthy, in this opinion I will attempt to explain in simple terms the 

key reasons stated and draw attention to some dilemmas to which the Decision does 

not provide (final) answers.  

  

In light of our Decision, many people will ask themselves why this Act, which 

attempts to prevent a situation in which Slovenia would become a “pocket” for 

thousands of trapped aliens – because some neighbouring states would direct aliens 

to our territory – is unconstitutional. Is it not true that the Act [is intended to] prevent a 

situation wherein the uncontrollable arrival of aliens would paralyse the life of the 

residents of Slovenia and our public order and peace?  

  

Yes, the Act undoubtedly effectively resolves precisely this problem. Nevertheless, 

effective resolution of crisis situations that mass migration can cause does not 

absolve the state from the obligation to observe fundamental human rights. Slovene 

independence and our state are based on the observance of human rights. In 

accordance with the Constitution, human rights may only be suspended during a war 

or state of emergency. The legislature admits that the abrogated provision would not 

apply in a state of emergency but in special circumstances. The special 

circumstances referred to in Article 10a of the AlA-2 are certainly not normal, but 

neither do they entail a state of emergency. 

  

The right that the legislature interfered with by the AlA-2 (i.e. the non-refoulement 

principle) is absolute. It is not admissible to interfere with such a right. Slovenia may 

resolve in many ways the problems that would occur, due to an ineffective European 

asylum policy, in its territory, but it must not resolve them by suspending this 

fundamental right of individuals (who bear no guilt). This is an established position 

and it has been undisputed in the case law of the ECtHR, the CJEU, and the 

Constitutional Court for many decades already. The legislature was well aware of the 

above. Even before the deputies of the National Assembly adopted the Act, the 

Legislative and Legal Service of the National Assembly clearly warned that the 

proposed provision was unconstitutional and it did so with the same arguments that 

the Ombudsman stated and with which the Constitutional Court concurs. Therefore, 

at least for connoisseurs of international and constitutional law, the abrogation of the 

Act will come as no surprise.  
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The disputed provision (i.e. Article 10b of the AlA-2) was adopted as a direct reaction 

of the authorities in power to the situation that occurred in the autumn of 2015. At that 

time, approximately 500,000 people crossed Slovenia on their way to the north of 

Europe (and less than 200 applied for international protection). The Act, which fairly 

obviously departed from the constitutional and international standards regarding the 

protection of human rights, was well-accepted by the public due to its efficiency and 

simplicity. The Government and the legislature thus made an excellent move: they 

raised their public approval rating and passed the hot potato to the Constitutional 

Court – as if saying “you tell us how to resolve the migration crisis if the Act is 

unconstitutional.” 

  

The decisions of the Constitutional Court are rarely supported by the majority of the 

public. The one at issue will probably not be supported either. But the Constitutional 

Court does not exist in order to be popular. Our task is to protect the rights of people, 

of individuals, irrespective of their citizenship[1] – in particular when the time and 

situation are not rosy as regards their protection.  

  

... 

  

1. What did the Constitutional Court actually decide on? 

  

Our Decision deals with the specific situation of mass unlawful border crossings. The 

abrogated Act regulates this in the following way: Let us say that a person who 

wishes to apply for international protection in Slovenia unlawfully comes here from a 

neighbouring safe country, which is an EU Member State. In accordance with EU 

rules, that person should have applied for asylum already in the first safe country.[2] 

The Slovene Police therefore return the person to the neighbouring state [from which 

the person came] (if there are no systemic deficiencies in that state) and rejects the 

person’s statement of intention to file an application for international protection. There 

is an exception in place for minors, for persons with medical issues, and for their 

family members – the Police must not reject their applications; instead, the 

competent authorities are to decide thereon individually. The described regime 

applies if the National Assembly declares special circumstances in which, due to the 

mass arrival of aliens, public order or safety in Slovenia are threatened. 

  

The Decision of the Constitutional Court requires that prior to expulsion to a 

neighbouring state, individual treatment (instead of rejection) must be ensured to 

persons, in addition to the mentioned groups, whom, due to their personal 

(subjective) circumstances, return to the neighbouring state would negatively affect to 

such an extent that it would amount to inhuman treatment. Even if a person is in 

Slovenia illegally and the Police intend to return him or her to the neighbouring safe 

state, that person, as an applicant for international protection, has the right to be safe 

from expulsion (even to a safe neighbouring state), which for this concrete person 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn1
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn2
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could lead to torture. The fact that there are special circumstances in the state also 

cannot be a reason for a different decision. 

  

This position is not new; the Constitutional Court amply explained it already in 2013 

in case No. U-I-155/11. In the case law of the ECtHR it has even existed much 

longer; numerous judgments of the ECtHR are quoted in the Decision. 

  

2. Why does the Constitutional Court speak of “torture” if the neighbouring 

state to which the Police would return an alien is safe? 

  

This is question is relevant. The word “torture” sounds scary and leads to 

associations with practices of physical authoritarian violence, which we do not 

tolerate. If the neighbouring state is safe (and, as a general rule, all EU Member 

States are safe states), it does not torture people. 

  

In law, the concept of “the prohibition of torture” has a different, broader, meaning. It 

includes various forms of actions by the state that in and of themselves do not entail 

violence at all, but which ultimately can amount to a person being treated badly 

(inhumanly). For instance, in the framework of the prohibition of torture, the state 

must ascertain whether a homosexual Kosovan citizen who encountered problems in 

Kosovo on account of his or her sexual orientation (e.g. physical violence perpetrated 

by other residents) and who therefore applied for international protection in Slovenia 

would be exposed to the “threat of torture” or inhuman treatment if returned to 

Kosovo.[3] This is not (merely) Police or other violence perpetrated by Kosovan state 

authorities; it can also be violence perpetrated by society or by other individuals with 

regard to whom the state does not react appropriately. Even though Kosovo is a safe 

country,[4] it can pose a threat of torture to a concrete individual. 

  

The described situation is an example of the application of the non-refoulement 

principle. The non-refoulement principle is protected in the framework of Article 18 of 

the Constitution, which prohibits torture. This message is not new – it is rooted in 

Slovene constitutional case law (Article 18 of the Constitution)[5] and in the case law 

of the ECtHR (Article 3 of the ECHR)[6] and CJEU (Article 19 of the Charter)[7].  

  

3. Which international acts regulate the non-refoulement principle?  

  

Also in international and constitutional law, the non-refoulement principle is protected 

within the framework of the more general prohibition of torture. The prohibition of 

torture is enacted by Article 3 of the European Convention on Human Rights (the 

ECHR), Article 33 of the Geneva Convention, Article 3 of the Convention Against 

Torture, and Article 4 and the second paragraph of Article 19 of the EU Charter on 

Human Rights.  

  

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn3
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn4
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn5
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn6
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn7
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The principle of the non-refoulement of a person to a foreign state does not only 

apply to illegal border crossings, but also in other instances, e.g. when foreign 

citizens are extradited in order for criminal procedures to be carried out or sentences 

executed, on the basis of international arrest warrants, etc. 

  

4. Does the concept of a safe state entail that the return of people to that state 

is always safe? 

  

No. The concept of a safe state was created to facilitate the return of people to safe 

states. The state assesses in advance the safety of some states.[8] If it establishes 

that they are safe, the presumption applies that return thereto is safe and therefore 

the non-refoulement principle cannot be violated. The return of people to Croatia (or 

Kosovo) is in principle safe, because Croatia (and Kosovo) are considered to be 

safe. 

  

However, this is merely a presumption, which is rebuttable. The non-refoulement 

principle requires that an individual has the possibility to prove that a state that is 

otherwise safe is not safe for him or her personally due to subjective reasons on his 

or her side (e.g. family relations, nationality, belonging to a certain vulnerable group 

or minority which in the neighbouring state can be subject to prosecution). For 

instance, someone could claim that as a transvestite he or she would be in danger in 

Croatia.[9] It does not necessarily mean that this will be so, but the Constitution at 

least guarantees such person that the Slovene authorities must not return such 

person to Croatia until his or her claims are rebutted. 

  

5. So, did the Constitutional Court abrogate the Act only due to a reason that is 

relevant only exceptionally? 

  

No. This was not the sole reason for the abrogation. The legislature also did not 

envisage a solution to a situation wherein a neighbouring state would not accept 

returned aliens. The return of applicants for international protection to a neighbouring 

safe state (without assessing their application) is namely only admissible if the 

neighbouring state is willing to ensure that it will consider their application. If it does 

not want to accept them, it is clear that it does not want to do so. In such instances, 

the applications of the applicants would not be considered anywhere and they would 

stay trapped at the border between the two states. 

  

6. Would these persons then stay in Slovenia forever? 

  

No. They would stay in Slovenia until the competent authority assesses that return to 

the neighbouring state is safe. If it assesses that return to the neighbouring state is 

not safe, it carries out the procedure for deciding on the application for international 

protection. If the person is not entitled to international protection, he or she must 

leave Slovenia.[10] 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn8
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn9
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn10
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The abrogation of Article 10b of the AlA-2 means that the regular procedures for 

considering [the applications of] aliens apply. From these procedures there follow the 

obligations of neighbouring EU Member States to accept persons who arrived 

illegally in Slovenia in accordance with the Dublin III Regulation. An equal obligation 

can also stem from a bilateral agreement, e.g. the International Agreement between 

Slovenia and Croatia.[11]  

  

7. What effect does the Decision of the Constitutional Court have on granting 

asylum? 

  

It does not have an effect. Our Decision is not related to granting asylum. The 

abrogated Article 10b does not regulate the procedure and conditions for granting 

international protection. Other provisions serve this purpose, and the Decision of the 

Constitutional Court has no effect thereon.  

  

8. Why did the Constitutional Court not balance the interference with the non-

refoulement principle with the damage that the residents who live here would 

sustain? 

  

Because an assessment of proportionality is not admissible when the prohibition of 

torture is at issue.[12]  

  

The non-refoulement principle is a fundamental human right, which knows no 

exceptions and allows no interferences (i.e. it is an absolute right). Torturing a human 

is not admissible and justifiable in any case under any conditions. Torture is not 

admissible even when other human lives are at stake on the other side of the 

scale.[13]   

  

The test of proportionality does not apply in relation to the prohibition of torture. Any 

interference with that right automatically entails a violation thereof. This makes the 

prohibition of torture a very special and specific right. As regards other human rights 

(life, freedom, dignity, expression, privacy, etc.), interferences are only admissible if 

they are “proportionate”; but regarding the prohibition of torture there is no balancing 

of other rights at all.[14] 

  

A discussion of the proportionality of an interference with the prohibition of torture 

and with the non-refoulement principle are only sensible if one denies the absolute 

nature of this right. It is namely only on the basis of this presumption that any 

discussion of “the damage on the other side of the scale” is possible. Such an 

approach would entail a significant departure from the case law of the ECtHR, the 

CJEU, and the Slovene Constitutional Court, as well as that constitutional standards 

would be lowered. 

  

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn11
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn12
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn13
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn14
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9. Can the legislature depart from the non-refoulement principle in the special 

circumstances determined by Article 10a of the AlA-2 when it can no longer 

ensure individual treatment (i.e. taking into consideration all personal 

circumstances) because the number of aliens who crossed the border is 

simply too high? 

  

No, it must not do that, because the non-refoulement principle is absolute, without 

exception. The non-refoulement principle is protected in the framework of the 

prohibition of torture, which is deemed to be an absolute right. The prohibition of 

torture is a fundamental value of democratic societies. The ECtHR does not allow 

states to ever interfere with this right.[15] 

  

Understandably, in the event of the mass arrival of aliens this makes it very difficult to 

respond effectively. However, for the time being, the Slovene and international 

standards are clear and know no exceptions for special circumstances. Neither 

during the 2015 migrant crisis[16] nor in the event of mass flight from Africa to 

Europe (in particular to Italy during the Arab Spring,[17] or during the war on 

terror[18] did the ECtHR and the CJEU depart from the requirements that apply in 

ordinary circumstances. These requirements are high and require each state to treat 

a person individually before it transfers him or her to another state. The scope and 

content thereof also apply in special circumstances.[19] 

  

10. Can the legislature depart from this absolute nature at least in a state of 

emergency?  

  

Our Decision does not provide an explicit answer to this question. But I also think it 

does not rule out such a possibility. 

  

11. Are not special circumstances (i.e. the changed circumstances due to mass 

migration referred to in Article 10a of the AlA-2) the same as a state of 

emergency? 

  

No. A state of emergency is a constitutional category (Article 92 of the Constitution), 

whereas the changed circumstances are a statutory category (Article 10a of the AlA-

2). The National Assembly may only declare a state of emergency if the existence of 

our state is threatened. Mass migrations, which are mentioned in Article 10a of the 

AlA-2, do not threaten the existence of the state, although they can render its 

functioning significantly difficult. A state of emergency and such special 

circumstances are therefore (in accordance with the legislature’s will) two different 

categories, both substantively and by their legal qualification. 

  

The special circumstances referred to in Article 10a of the AlA-2 are also not normal, 

ordinary circumstances in the state. These special circumstances are somewhere in 

between ordinary circumstances and a state of emergency. The legislature has the 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn15
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn16
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn17
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn18
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftn19
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right and competence to regulate special circumstances due to the mass arrival of 

aliens. However, in doing so it cannot count on the Constitutional Court to assess 

them as if a state of emergency were declared. The declaration of a state of 

emergency is regulated in the Constitution and it has significant consequences for 

human rights (Article 16 of the Constitution); therefore, it must be completely clear 

when and why the National Assembly (or the President of the state) decides to adopt 

such a measure. 

  

The legislature did not decide to limit the interference with the non-refoulement 

principle (returning aliens to neighbouring countries without assessing their personal 

circumstances) to a situation wherein a state of emergency is declared beforehand, 

even though it could have done so. If it had done so, the Constitutional Court would 

be faced with a different and more difficult task. 

  

12. Is not the requirement of absolute protection in the circumstances of mass 

migrations excessively strict for states as it is not realistically possible to 

observe such a requirement? 

  

Yes, I can concur with that. I myself also have difficulty imagining how a state could 

possibly be able to provide individual treatment to hundreds of thousands of aliens on 

the basis of all their alleged personal circumstances. If it is no longer possible to fulfil 

the requirements that follow from international obligations and from the Constitution, 

it is perhaps time to consider if they should be changed. It is just that the 

Constitutional Court is not the first in line to do so. 

  

The executive and legislative branches of power in Slovenia have at their disposal 

appropriate measures such that in the event of a state of emergency they can protect 

the existence of our state and its residents. However, until a state of emergency is 

declared, the legislature must not depart from the non-refoulement principle. This is 

the fundamental message of our Decision and this is why the Constitutional Court 

abrogated the challenged provision.  

  

  

  

  

                                                                                       Dr Špelca Mežnar 

                                                                                               Judge 

  

   

 
[1] Only a few constitutional rights are held exclusively by the citizens of the Republic 

of Slovenia (such rights are, e.g., the right to vote and the right to social security). 

[2] The first safe country is not necessarily a neighbouring country. 

[3] Cf. Judgment of Administrative Court No. I U 411/15. 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref1
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref2
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref3
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[4] See Article 1 of the Ordinance determining the list of safe countries of origin, 

Official Gazette RS, No. 38/19. 

[5] Cf. Decision of the Constitutional Court No. U-I-155/11. 

[6] Cf. The Judgment[s] in M.S.S. v. Belgium and Greece and Tarakhel v. 

Switzerland, dated 4 November 2014; N. v. the United Kingdom, dated 27 May 2008; 

Ahmed v. Austria, dated 17 December 1996; D. v. the United Kingdom; Oršuš and 

others v. Croatia, dated 16 March 2010; and I.G. and others v. Slovakia, dated 13 

November 2011. 

[7] See the CJEU Judgments in the joined cases N.S. v. the Secretary of State for 

the Home Department and E.M. and others v. the Refugee Applications 

Commissioner, the Minister for Justice, Equality and Law Reform; C.K., H.F., and 

A.S. v. the Republic of Slovenia; Abubacarr Jawo v. the Federal Republic of 

Germany; in the joined cases Bashar Ibrahim and others v. the Federal Republic of 

Germany; Bashar Ibrahim and others v. the Federal Republic of Germany; and in 

The Federal Republic of Germany v. Taus Magamadov. 

[8] See Footnote 4. 

[9] See, e.g., the 2016 movie The Constitution of the Republic of Croatia, by director 

Rajko Grlić. 

[10] In 2018, international protection in the Republic of Slovenia was granted to 102 

persons (mostly from Syria and Eritrea, and to 818 persons in the entire 1995-2018 

period. For comparison: at the end of 2018, 176,000 foreigners resided in Slovenia 

on the basis of a valid residence permit, mostly citizens of Bosnia and Herzegovina, 

Kosovo, and Serbia. 

The data are taken from http://emm.si/migracije-in-slovenija/tujci-v-sloveniji/. 

[11] The Agreement between the Government of the Republic of Slovenia and the 

Government of the Republic of Croatia on the Transfer and Acceptance of Persons 

whose Entry or Residence is Illegal, Official Gazette RS, Mednarodne pogodbe 

[Treaties], No. 8/06. 

[12] See the ECtHR Judgment in Ireland v. the United Kingdom, dated 18 January 

1978, Paragraph 162 ("It follows that the prohibition under Article 3 of the Convention 

is an absolute one and that there can never be under the Convention, or under 

international law, a justification for acts in breach of that provision.") Cf. Battjes, 

Hemme, In Search of a Fair Balance: The Absolute Character of the Prohibition of 

Refoulement under Article 3 ECHR Reassessed, Leiden Journal of International Law, 

Vol. 22, No. 3, 2009, pp. 583–621. See also Paragraph 62 of the reasoning in this 

case and Footnotes 72, 73, 74, and 75. 

[13] See the ECtHR Judgment in Gäfgen v. Germany, dated 1 June 2010, Para. 107 

of the reasoning. 

[14] See the ECtHR Judgment in Ireland v. the United Kingdom, dated 18 January 

1978, Paragraph 163 ("The Convention prohibits in absolute terms torture and 

inhuman or degrading treatment or punishment, irrespective of the victim’s conduct. 

Unlike most of the substantive clauses of the Convention and of Protocols Nos. 1 and 

4, Article 3 makes no provision for exceptions and, under Article 15, Para.  2, there 

can be no derogation therefrom even in the event of a public emergency threatening 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref4
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref5
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref6
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref7
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref8
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref9
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref10
http://emm.si/migracije-in-slovenija/tujci-v-sloveniji/
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref11
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref12
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref13
http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref14
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the life of the nation"). Cf. E. Lehto, The Applicability of Article 3 of The European 

Convention on Human Rights at the Borders of Europe, Helsinki Law Review, No. 1, 

2018, p. 69. Despite the absolute prohibition of torture, the ECtHR only seldom 

establishes a violation of Article 3 of the ECHR. The reason lies in particular in the 

difficult criteria that the conduct of the state must fulfil in order for it to entail “torture” 

or “inhuman treatment”.  For more on this subject, see Lehto, pp. 54–77. 

[15] Cf. the second paragraph of Article 15 of the ECHR. 

[16] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, C-578-

16, dated 16 February 2017; Abubacarr Jawo v. Federal Republic of Germany, dated 

19 March 2019; Bashar Ibrahim and others v. Federal Republic of Germany; and 

Federal Republic of Germany v. Taus Magamadov, dated 19 March 2019. 

[17] See the ECtHR Judgment in Khlaifia and others v. Italy, dated 15 December 

2016. 

[18] See the ECtHR Judgment in Ramirez Sanchez v. France, dated 4 July 2006, 

Para. 115 of the reasoning. ("Article 3 of the Convention enshrines one of the most 

fundamental values of democratic societies. Even in the most difficult of 

circumstances, such as the fight against terrorism or crime, the Convention prohibits 

in absolute terms torture or inhuman or degrading treatment or punishment.") 

[19] See the ECtHR Judgment in Ireland v. the United Kingdom, dated 18 January 

1978, Para. 163 ("The Convention prohibits in absolute terms torture and inhuman or 

degrading treatment or punishment, irrespective of the victim’s conduct. Unlike most 

of the substantive clauses of the Convention and of Protocols Nos. 1 and 4, Article 3 

makes no provision for exceptions and, under Article 15, Para. 2, there can be no 

derogation therefrom even in the event of a public emergency threatening the life of 

the nation"). 

  

⇒ 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_4ftnref15
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