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Abstract 

 

When the Constitutional Court reviews the constitutionality of a law falling within the scope of 

EU law it must consider the Charter of Fundamental Rights of the European Union and the 

case law of the Court of Justice of the European Union that was formed on the basis thereof 

when reviewing the consistency of the challenged provisions with the Constitution. 

  

The content of the first paragraph of Article 33 of the Geneva Convention and of Article 3 of 

the Convention for the Protection of Human Rights and Fundamental Freedoms is 

encompassed by Article 18 of the Constitution. The mentioned constitutional provision 

includes the requirement to observe the principle of non-refoulement, which prohibits the 

direct or indirect return of individuals to a country in which they may face treatment violating 

the right to the prohibition of torture. 

  

The principle of non-refoulement ensures individuals the right to enter and to stay in the 

country where they seek protection and the right to fair and effective proceedings in which 

they are ensured a substantive review of whether their surrender could put them at a real risk 

of inhuman or degrading treatment. 

  

The removal of individuals who claim that they need protection from a country without 

assessing whether substantial reasons have been demonstrated that justify the conclusion 

that there exists a real risk that by their removal from the country they may face inhuman 

treatment is consistent with the principle of non-refoulement only if the third country is safe 

(i.e. the safe third country concept). A third country is safe if it provides such individuals 

effective protection against a violation of the principle of non-refoulement. The safe third 

country concept, which is based on the rebuttable presumption of mutual trust among 

countries, is consistent with the principle of non-refoulement if the third country is obliged to 

fulfil comparable international obligations. 

  

When individuals are surrendered to another EU Member State, a precise and individual 

assessment of all the circumstances that are relevant from the viewpoint of respect for the 

principle of non-refoulement must be ensured. Individuals must be guaranteed with certainty 

access to proceedings that ensure an assessment of whether substantial reasons have been 

demonstrated that justify the conclusion regarding the existence of a real risk that by their 

removal from the country they may face inhuman treatment. 

  

A situation wherein the existence of a state is threatened and a real risk exists that due to 

changed circumstances in the field of migration its inhabitants will face inhuman treatment is 

regulated by Article 92 of the Constitution. 

  

A statutory regulation that limits the types and number of circumstances by which it can be 

demonstrated that a serious risk exists that individuals will face inhuman treatment due to 

their surrender to another country and a regulation that cannot guarantee individuals with 

certainty access to proceedings that ensure an assessment of whether substantial reasons 

have been demonstrated that justify the conclusion that there exists a real risk that by their 

removal from the country they may face inhuman treatment do not allow for effective 
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exercise of the right determined by Article 18 of the Constitution. Therefore, this entails an 

interference with the right determined by Article 18 of the Constitution. Interferences with 

such right are inadmissible.  
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DECISION 

  

At a session held on 18 September 2019 in proceedings to review constitutionality initiated 

upon the request of the Ombudsman for Human Rights, the Constitutional Court 

  

  

decided as follows: 

  

The second, third, and fourth sentences of the second paragraph and the third 

paragraph of Article 10b of the Aliens Act (Official Gazette RS, No. 1/18 – official 

consolidated text and 9/18 – corr.) are abrogated. 

  

  

REASONING 

  

  

A 

  

1. The applicant claims that Article 10b of the Aliens Act (hereinafter referred to as the AlA-2) 

is inconsistent with Articles 2, 14, 18, 22, 25, and 34 of the Constitution. Allegedly, the 

second paragraph of Article 10b of the AlA-2 does not enable respect for the principle of non-

refoulement, therefore it is allegedly inconsistent with Article 18 of the Constitution, Article 3 

of the Convention for the Protection of Human Rights and Fundamental Freedoms, (Official 

Gazette RS, No. 33/94, MP, No. 7/94 – hereinafter referred to as the ECHR), the first 

paragraph of Article 33 of the Convention and Protocol Relating to the Status of Refugees 

(Official Gazette FPRY, MP, No. 7/60, Official Gazette SFRY, MP, No. 15/67, Official Gazette 

RS, No. 35/92, MP, No. 9/92 – hereinafter referred to as the Geneva Convention), and the 

second paragraph of Article 19 of the Charter of Fundamental Rights of the European Union 

(OJ C 202, 7 June 2016 – hereinafter referred to as the Charter). The principle of non-

refoulement allegedly ensures individuals the right to enter and to stay in a country where 

they seek protection and the right to fair and effective proceedings in which the competent 

authority assesses whether by their removal, expulsion, or extradition this principle would be 

violated. The regulation determined by the second paragraph of Article 10b of the AlA-2 is 
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allegedly inconsistent with Article 18 of the Constitution since it does not allow an applicant 

for international protection to object to transfer to another country due to subjective 

circumstances that are important from the viewpoint of the protection of the non-refoulement 

principle. An individual should have the possibility to rebut, in an individual procedure, the 

assumption regarding the safety of the third country due to subjective circumstances. The 

applicant states that in C. K., H. F., A. S. v. Republic of Slovenia, C-578/16 PPU, dated 16 

February 2017, the Court of Justice of the European Union (hereinafter referred to as the 

CJEU) adopted the position that Article 4 of the Charter must be interpreted as meaning that 

even where there are no substantial grounds for believing that there are systemic flaws in the 

Member State responsible for examining the application for asylum, the transfer of an asylum 

seeker within the framework of  Regulation (EU) No. 604/2013 of the European Parliament 

and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining 

the Member State responsible for examining an application for international protection lodged 

in one of the Member States by a third-country national or a stateless person (OJ L 180, 29 

June 2013, pp. 31–59 – hereinafter referred to as the Dublin III Regulation) can take place 

only in conditions which exclude the possibility that transfer might result in a real and proven 

risk of the person concerned suffering inhuman or degrading treatment, within the meaning 

of that article. Allegedly, the non-refoulement principle prohibits both indirect and direct 

refoulement. The Republic of Slovenia is allegedly obliged to observe the requirements of the 

non-refoulement principle even if it surrenders an individual to another European Union 

(hereinafter referred to as EU) Member State. In this respect, the applicant also draws 

attention to the ECtHR Judgment of the European Court of Human Rights (hereinafter 

referred to as the ECtHR) in Ahmed v. Hungary, dated 14 March 2017, in which the ECtHR 

established that when surrendering aliens to the Republic of Serbia, Hungary inter alia also 

violated Article 3 of the ECHR. The applicant stresses that the right determined by Article 18 

of the Constitution is an absolute right, which may not be limited. The second paragraph of 

Article 10b of the AlA-2 is allegedly inconsistent with Article 22 of the Constitution, since in 

the procedure it allegedly does not allow an alien to adopt a position regarding all the 

circumstances that are important from the viewpoint of the protection of the non-refoulement 

principle. The applicant opines that the interference with the right to the equal protection of 

rights is not proportionate, given that the applicant for international protection must not bear 

too heavy a burden of proof that he or she is at risk [of serious harm] and that he or she must 

be ensured a detailed and precise assessment thereof, and that, when in doubt, the 

application should be decided in his or her favour. 

  

2. The second paragraph of Article 10b of the AlA-2 is allegedly inconsistent with Article 25 of 

the Constitution, as a filed appeal allegedly does not have suspensory effect. The execution 

of an order rejecting a statement of intention to submit an application for international 

protection allegedly has irreparable consequences for the alien if inhuman treatment would 

occur following his or her surrender. The applicant opines that the right to an appeal is 

ineffective if the alien is removed from the state even before the legal remedy is decided on. 

In the opinion of the applicant, the challenged regulation enables collective expulsions, which 

are allegedly prohibited by Article 4 of Protocol No. 4 to the ECHR and Article 34 of the 

Constitution.  

  

3. The second paragraph of Article 10b of the AlA-2 is allegedly also inconsistent with the 

second paragraph of Article 14 of the Constitution. The legislature allegedly regulated in a 

different manner the position of an alien who, following the entry into force of the decision of 
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the National Assembly referred to in the second paragraph of Article 10a of the AlA-2, 

unlawfully enters the territory of the Republic of Slovenia and is in the area where the 

measure referred to in the second paragraph of Article 10a of the AlA-2 is implemented, and 

the position of an alien who unlawfully enters the territory of the Republic of Slovenia and is 

outside the area where such measure is implemented. 

  

4. In the opinion of the applicant, the second paragraph of Article 10b of the AlA-2 is also 

inconsistent with the principle of the clarity and precision of regulations (Article 2 of the 

Constitution). Allegedly, the law unclearly regulated the position of aliens whom a 

neighbouring EU Member State will not allow to enter the country after rejecting a statement 

of intention to submit an application for international protection. The unclear regulation 

allegedly allows the executive authorities to act arbitrarily. The applicant opines that also the 

third paragraph of Article 10b of the AlA-2, which regulates how unaccompanied minors must 

be treated, is inconsistent with the principle of the clarity and precision of regulations. 

Allegedly, identification of the mentioned group according to appearance, behaviour, and 

other circumstances enables the executive branch of power to act arbitrarily. The third 

paragraph of Article 10b of the AlA-2 allegedly determines the legal position of 

unaccompanied minors in an imprecise manner. 

  

5. The applicant claims that the third paragraph of Article 10b of the AlA-2 is inconsistent with 

the first paragraph of Article 14 of the Constitution, as it treats unaccompanied minors 

differently compared to accompanied minors. With respect to unaccompanied minors, the 

procedure determined by the second paragraph of Article 10b of the AlA-2 allegedly does not 

apply, whereas accompanied minors will be treated in accordance with a special procedure 

determined by the second paragraph of Article 10b of the Constitution. The applicant opines 

that a child’s extreme vulnerability is the essential factor that prevails over the factors related 

to unlawful entry into the country. Therefore, the applicant is of the opinion that there are no 

objectively justifiable grounds for interfering with the right to non-discriminatory treatment. 

  

6. In the first part of the reply, the National Assembly summarises the opinion of the 

Legislative and Legal Service in the legislative procedure for adopting the Act Amending the 

Aliens Act (Official Gazette RS, No. 5/17 – hereinafter referred to as the AlA-2D). Allegedly, 

the Legislative and Legal Service drew attention in its opinion to the requirement of the clarity 

and precision of regulations when interfering with human rights and fundamental freedoms. 

Allegedly, the AlA-2 temporarily prevented aliens expressing the intention to submit an 

application for international protection from accessing the asylum procedure. In the opinion of 

the Legislative and Legal Service, such a regulation entails a temporary suspension of the 

right of asylum determined by Article 48 of the Constitution. The circumstances on the basis 

of which the National Assembly adopts a decision to apply Article 10b of the AlA-2 are 

allegedly not of such nature as to entail a state of emergency as referred to in Article 92 of 

the Constitution. The content of the measure determined by Article 10b of the AlA-2 allegedly 

interferes with the rules of asylum law and with human rights and fundamental freedoms to a 

greater extent than the Constitution allows in the circumstances of a state of emergency or 

war. The fact that the decision of the National Assembly referred to in the second paragraph 

of Article 10a of the AlA-2 was adopted by a supermajority cannot significantly affect the 

assessment of the admissibility of the measure. When assessing the measure determined by 

Article 10b of the AlA-2, it is allegedly necessary to take into account the requirements of the 

non-refoulement principle when introducing the safe third country concept. As regards the 
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safe third country concept, applicants for international protection should be ensured 

individual treatment and the possibility to rebut the presumption of the safety of the third 

country in question. The Legislative and Legal Service drew attention to the fact that on the 

basis of the Dublin III Regulation also the presumption of the safety of EU Member States is 

rebuttable. Allegedly, the Dublin III Regulation ensures individuals individual assessment of 

all personal circumstances. The requirement of the individual treatment of individuals as 

regards the safe third country concept allegedly also follows from the ECtHR case law. When 

assessing the safety of a third country, it is allegedly necessary to take into account the 

possible inhuman lodging conditions, the deficient functioning of the asylum system, etc. The 

Legislative and Legal Service opines that the procedure for identifying aliens determined by 

the second paragraph of Article 10b of the AlA-2 does not ensure individual assessment. 

  

7. The Legislative and Legal Service also opines that the second and third paragraphs of 

Article 10b of the AlA-2 inappropriately defined the vulnerable group of unaccompanied 

minors. The procedure for identifying specific circumstances and the vulnerability of an 

individual is allegedly deficient, as the criteria for identifying these specific circumstances are 

allegedly unclearly determined. In the procedure for identifying the members of vulnerable 

groups, legal remedies are allegedly not ensured. Since legal supervision over decision-

making by the Police is allegedly not ensured, the regulation allegedly enables a high degree 

of arbitrariness when identifying vulnerable persons. The procedure determined by the 

second and third paragraphs of Article 10b of the AlA-2 allegedly enables splitting families at 

the border and thus interferes with the right to the protection of family life.  

  

8. In the second part of the reply, the National Assembly summarises the positions of the 

Government, which proposed the adoption of the challenged statutory provisions. Allegedly, 

in the field of international protection, EU law does not allow for expeditious and effective 

assessment of applications in the event of a mass inflow of migrants. In the event of mass 

migration, the application of the safe third country concept, which is regulated by the 

International Protection Act (Official Gazette RS, No. 16/17 – official consolidated text – 

hereinafter referred to as the IPA-1), is allegedly unsuitable, and conducting procedures on 

the basis of the Dublin III Regulation impossible. The National Assembly states that the 

challenged provisions allow for the return of aliens to other EU Member States, all of which 

are state signatories to the Geneva Convention and the ECHR. Therefore, every applicant 

whose application will be assessed by another EU Member State should allegedly have 

ensured appropriate admission, care, and assessment [of his or her application] in an 

appropriate procedure. Allegedly, a Member State that faces a significant number of aliens 

on its border has the duty, in the event of exceptional situations, to apply all available 

measures and to prevent circumstances that could entail a basis for proclaiming a state of 

emergency. At the EU level, there allegedly do not exist appropriate solutions and 

mechanisms enabling effective management of mass illegal immigration and thus prevention 

of a threat to public order and internal security. The measure at issue is allegedly intended to 

ensure effective management of mass illegal immigration and to prevent a threat to internal 

security. Allegedly, the state does not carry out measures when there exists a serious threat 

that an individual will be subjected to torture, inhuman or degrading treatment, or punishment 

in the state to which he or she will be directed, when medical circumstances render it 

impossible, or when dealing with an unaccompanied minor. The measure determined by the 

second paragraph of Article 10b of the AlA-2 is allegedly extraordinary, limited in time, and 

only carried out on the basis of a decision of the National Assembly, which must be adopted 
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by a majority of the votes of all deputies. In the opinion of the National Assembly, in 

circumstances in which as a result of mass migration the functioning of the state would be 

significantly hindered, but where such would not entail a state of emergency as referred to in 

Article 92 of the Constitution, it is admissible to restrict, in conformity with the principle of 

proportionality, the right to international protection. Such measure allegedly does not entail a 

suspension of the Geneva Convention, but merely a temporary postponement and territorial 

restriction of the acceptance of applications for international protection in the event all other 

possibilities are exhausted and it becomes impossible to implement the IPA-1. In a situation 

in which public order and internal security are seriously threatened, it is allegedly admissible 

for the state to interfere with the right of asylum. Allegedly, the state does not regulate the 

principle of non-refoulement, as it allegedly refers exclusively to persons coming from safe 

third countries. Slovenia is allegedly not obliged to ensure rights to an unlimited number of 

migrants, i.e. applicants for international protection. In the opinion of the National Assembly, 

Article 10b of the AlA-2 does not interfere with any human right that it is inadmissible to 

restrict. Therefore, the request to review the constitutionality of Article 10b of the AlA-2 is 

allegedly unfounded. 

  

9. In its reply, the Government stresses that Article 10b of the AlA-2 regulates the conduct of 

the competent authorities in changed circumstances in the field of migration that could result 

in a threat to public order and safety in the Republic of Slovenia. In the opinion of the 

Government, there are no appropriate solutions on the EU level or mechanisms for tackling 

mass migratory pressures. Allegedly, the state must not allow uncontrolled or unlimited 

immigration, as by doing so it would in fact deny the foundations of the state and the entire 

constitutional regulation. The legal order in force, including treaties and case law, are 

allegedly not adapted to the new phenomenon of mass migration. Due to the imperfectness 

of the legal order, i.e. the lack of a uniform European policy in this field, the Member States 

are allegedly forced to search for their own measures to ensure internal security and public 

order. The addressees of the measure determined by Article 10b of the AlA-2 are allegedly 

persons who entered the Republic of Slovenia from other EU Member States, in which equal 

standards under the common asylum policy apply as in the Republic of Slovenia.  

  

10. Allegedly, on the basis of Article 10a of the AlA-2, the measures determined by Article 

10b of the AlA-2 can be applied even before circumstances would arise that would directly 

threaten the existence of the state and would require a state of emergency to be declared. 

The Government opines that Article 10b of the AlA-2 must be interpreted in conjunction with 

Article 10a of the AlA-2. When assessing the measure determined by the second paragraph 

of Article 10b of the AlA-2, the determination of the circumstances in which the application of 

this measure is admissible is allegedly of key importance. Allegedly, only in the event 

circumstances arise that could threaten public order and internal security is the application of 

the challenged provision allowed. The challenged provision allegedly does not entail the 

abrogation of human rights and the declaration of a state of emergency, but only a limitation 

of the right of asylum determined by Article 48 of the Constitution. The law allegedly 

determines supervisory mechanisms. It is allegedly possible to remove a temporary 

measure; the Government allegedly has the duty to inform international organisations, and 

the implementation of the measure allegedly only refers to a part of the territory of the 

Republic of Slovenia. When assessing the proportionality of the measure determined by the 

second paragraph of Article 10b of the AlA-2, it allegedly has to be taken into consideration 

that, potentially, a significant number of international protection applications would result in 
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the collapse of the asylum system as regards providing basic accommodation to and care for 

applicants for international protection. Such a situation could result in a movement of 

migrants into the state that the state would not be able to control.  

  

11. Furthermore, the Government states that, on the basis of Article 72 of the Treaty on the 

Functioning of the European Union (consolidated version, OJ C 202, 7 June 2016 – 

hereinafter referred to as the TFEU), EU Member States may depart from secondary EU 

legislation, provided that such is necessary to maintain public order and peace, and to 

ensure internal security. Whether public order and national security are threatened is 

allegedly assessed according to the criteria of EU law. If the burden on the state due to 

applicants for international protection were so great as to render it unable to cope with the 

circumstances, then the state allegedly has the obligation to differentiate between citizens 

and aliens. Therefore, the challenged provision allegedly only entails the determination of the 

manner of exercise of the right of asylum. 

  

12. The Government opines that the measure determined by Article 10b of the AlA-2 cannot 

entail an interference with the non-refoulement principle, as it does not enable the 

refoulement of individuals to the territory of countries in which they could be put at risk. The 

measure at issue allows individuals to be refouled merely to the territories of neighbouring 

safe EU Member States. Allegedly, in all EU Member States, the equal minimum standards 

of the common European asylum system apply. All Member States are signatories to the 

Geneva Convention and the ECHR and allegedly observe the principle of non-refoulement. 

Therefore, the presumption that they are safe third countries applies. Allegedly, the 

challenged provision does not enable indirect refoulement. In the event of systemic 

deficiencies in the asylum system in a neighbouring EU Member State, it is not admissible to 

apply the measure at issue. According to the Government, a violation of the principle of non-

refoulement cannot occur if there are no systemic deficiencies in the neighbouring EU 

Member State. Allegedly, in changed circumstances in the field of migration, the state is 

obliged to prevent the collapse of the asylum system, which could result in violations of 

Article 18 of the Constitution with respect to individuals who are already on the territory of 

Slovenia. The Government further states that the Dublin Regulation III enables the automatic 

transfer of asylum seekers, who may only rebut the presumption that an EU Member State is 

safe in the event systemic deficiencies in the asylum system are objectively established. The 

Government states that the wording of Article 10b of the AlA-2 is substantively equal to the 

wording contained in the Dublin III Regulation, therefore the existence of systemic 

deficiencies in the asylum system and the conditions for the reception of asylum seekers in 

the neighbouring country should allegedly be assessed in accordance with the standards 

imposed by the CJEU. In accordance with Article 10b of the AlA-2, it is inadmissible to 

transfer an alien with health issues; therefore, the challenged provision is allegedly also 

consistent with the case law of the ECtHR. The Government opines that the allegation that 

Article 10b of the AlA-2 is inconsistent with Article 22 of the Constitution is unfounded. The 

measure determined by Article 10b of the AlA-2 enables the individual treatment of every 

alien, the issuance of an administrative act, and a legal remedy against the decision. In the 

procedure, the all legally relevant facts, which the aliens allegedly also have the possibility to 

state in the procedure.  

  

13. The Government opines that the second and third paragraphs of Article 10b of the AlA-2 

are not inconsistent with the principle of the clarity and precision of regulations, as they do 
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not determine how to treat an alien who is not allowed to enter the neighbouring EU Member 

State after the issuance of the order by which a statement of intention to submit an 

application is rejected. Allegedly, aliens are obliged to apply for international protection in the 

state to which they were directed; therefore, the Republic of Slovenia may direct an alien 

who has come unlawfully from a neighbouring EU Member State to that state without its 

consent. Allegedly, the identity of individuals is established on the basis of Article 41 of 

Article 41 of the Police Tasks and Powers Act (Official Gazette RS, Nos. 15/13, 23/15 – corr., 

and 10/17). In order to establish identity, the Police allegedly have the right to inspect 

individuals and, concurrently, the possibility to obtain information regarding these individuals, 

including their age. Allegedly, this is the reason that an unaccompanied minor is defined in 

Article 10b of the AlA-2 in more detail than in the IPA-1. 

  

14. The regulation is allegedly not inconsistent with the right to a legal remedy. The Act 

allegedly enables the filing of an appeal against an order rejecting a statement of intention to 

submit an application for international protection. Allegedly, individuals can exercise this right 

both on the territory of the Republic of Slovenia and outside thereof. In the opinion of the 

Government, the suspensory effect of an appeal would nullify the purpose of the challenged 

statutory provision. 

  

15. The Government also dismisses the allegation that the challenged provision is 

inconsistent with the principle of equality because the procedures referred to in the second 

paragraph of Article 10b of the AlA-2 will not be carried out in a certain area. By means of 

such a solution, the Government ensured the proportionality of the interference with the right 

to the freedom of movement of aliens. It further explains that also the IPA-1 enables different 

treatment of asylum seekers in view of the location where they expressed the intention to file 

an application for international protection (airport and port procedures). The unequal 

treatment of accompanied and unaccompanied minors is allegedly justified in the opinion of 

the Government. Unaccompanied minors are allegedly the most vulnerable group of aliens; 

therefore, under the legislation in the field of migration, they are treated better than 

accompanied minors. 

  

16. The Government also rejects the allegation of the applicant that the challenged 

provisions enable the collective expulsion of aliens. The procedure is allegedly individualised, 

as individuals are issued individual administrative acts. In the procedure, the Police allegedly 

establish the existence of the conditions for granting exceptions to the application of the 

measure. Therefore, also the allegation of the applicant that [the measure] violates the right 

to human dignity is allegedly unfounded.  

  

17. In its opinion, the Government further stressed that the number of filed applications for 

international protection is increasing and that the procedures envisaged by the IPA-1 and EU 

law are long-lasting and complex. Therefore, according to the Government, changed 

circumstances in the field of migration would result in the inability to implement the IPA-1 and 

above all the inability to ensure aliens a basic minimum standard of living. What is allegedly 

attempted is that applicants for international protection are ensured rights in the scope and 

under conditions that simultaneously ensure public order or national security and the 

unhindered performance of state functions. The solutions in the AlA-2D are allegedly 

prepared by observing the principle of proportionality. Allegedly, the objective of the Act is to 

protect public order, national security, the functioning of the central institutions of the state, 
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and to ensure its vital functions and the consequent protection of the human rights of all its 

citizens, including persons who are granted international protection and applicants for 

international protection, and to simultaneously prevent that the existence of the state and the 

functioning of its legal order and sub-systems are directly threatened, which would require 

the proclamation of a state of emergency. In the opinion of the Government, international 

law, EU law, and the Constitution do not prevent such conduct.  

  

18. The applicant submitted an opinion on the reply of the National Assembly and the opinion 

of the Government. It further stated that the identification procedure and the procedure for 

ascertaining the identity of aliens cannot fulfil the requirement of the individual treatment of 

every alien. The assessment of whether an individual belongs to the vulnerable group of 

minors should allegedly be carried out with respect to all aliens, not only aliens who express 

the intention to submit an application for international protection. The applicant does not 

concur with the allegation of the Government that the measure determined by the second 

paragraph of Article 10b of the AlA-2 would be ineffective if an appeal against an order 

rejecting a statement of intention to submit an application for international protection had 

suspensory effect. With this sole argument the Government is allegedly unable to 

substantiate the proportionality of the interference with the right to an effective legal remedy. 

The formal possibility to file a legal remedy allegedly means that the legal remedy is 

ineffective. In accordance with the case law of the ECtHR, the right determined by Article 3 of 

the ECHR is an absolute right that may not be restricted even in instances where the 

existence of a nation is threatened. Allegedly, it is inadmissible to balance the weight of the 

interference with the mentioned right and the interests of the community as a whole. The 

ECtHR allegedly stressed that also when faced with a substantial influx of migrants and 

asylum seekers, states must observe the absolute nature of the right determined by Article 3 

of the ECHR. The ECtHR has allegedly also assessed the procedural aspects of the 

protection of the non-refoulement principle. Also during transfer between EU Member States, 

individuals should have the right to challenge the safety of a country. When drafting the 

challenged provision, the Government allegedly overlooked the recent case law of the 

ECtHR and the CJEU as regards the necessity to take into consideration all the 

circumstances that are important from the viewpoint of respecting the non-refoulement 

principle. The latter does not allow the state to merely take into account systemic deficiencies 

in the asylum procedure. In the opinion of the applicant, the Government confirmed that the 

statutory regulation at issue is unconstitutional precisely with the statement that the 

competent authorities will decide whether to reject a statement of intention to submit an 

application for international protection without the consent of the neighbouring country.  

  

  

B – I 

  

Scope of the Constitutional Assessment 

  

19. The applicant alleges that it challenges Article 10b of the AlA-2; however, from its 

allegations it follows that it claims that the second, third, and fourth sentences of the second 

paragraph and the third paragraph of Article 10b of the AlA-2 are unconstitutional. 

Consequently, the Constitutional Court carried out a review in such scope. The applicant 

alleges that the second sentence of the second paragraph and the third paragraph of Article 



 10 

10b of the AlA-2 are inter alia inconsistent with Article 18 of the Constitution, which ensures 

respect for the non-refoulement principle. 

  

20. The second paragraph of Article 10b of the AlA-2 determines: “If an alien who is 

attempting to illegally enter the territory of the Republic of Slovenia at a border crossing point 

or who has illegally entered such territory from a neighbouring EU Member State, and is 

staying in the area where this Article is implemented, expresses, following the entry into force 

of the decision of the National Assembly of the Republic of Slovenia referred to in the second 

paragraph of the preceding Article, his or her intention to apply for international protection, 

the Police shall perform an identification procedure and ascertain the identity of the alien in 

accordance with the law regulating police tasks and powers. Notwithstanding the provisions 

of the law regulating international protection, the Police shall reject such statement of 

intention as inadmissible if in the neighbouring EU Member State from which the alien 

entered the state there are no systemic deficiencies related to asylum procedures and 

reception conditions for applicants that might expose them to the risk of torture or inhuman or 

degrading treatment, and transfer the alien to that country. An appeal against the order shall 

not suspend the execution thereof. Appeals shall be decided on by the ministry responsible 

for the interior.” 

  

21. The third paragraph of Article 10b of the AlA-2 determines: “The preceding paragraph 

shall not apply where the health condition of the alien manifestly renders it impossible to 

implement the measure referred to in the preceding paragraph or where the alien is a family 

member of an alien with respect to whom it is impossible to implement such measure due to 

his or her health condition or where due to the person’s appearance, behaviour, or other 

circumstances it appears that the person concerned is an unaccompanied minor.” 

  

  

B – II 

  

The Influence of EU Law on the Review 

  

22. On the basis of the first paragraph of Article 78 of the TFEU, the EU shall develop a 

common policy on asylum, subsidiary protection, and temporary protection with a view to 

offering appropriate status to any third-country national requiring international protection and 

ensuring compliance with the principle of non-refoulement. This policy must be in accordance 

with the Geneva Convention and other relevant treaties. In conformity with the third 

paragraph of Article 78 of the TFEU, the Council may, on the proposal of the European 

Commission, in the event of one or more Member States being confronted with an 

emergency situation characterised by a sudden inflow of nationals of third countries, adopt 

provisional measures for the benefit of the Member States concerned. On the basis of the 

second paragraph of Article 78 of the TFEU, the European Parliament and the Council 

adopted multiple regulations and directives that regulate EU asylum policy. The procedure 

for the treatment of aliens who enter the EU area with the intention of obtaining international 

protection is regulated by Directive 2013/32/EU of the European Parliament and of the 

Council of 26 June 2013 on common procedures for granting and withdrawing international 

protection (recast) (OJ L 180, 29 June 2013, pp. 60–95 – hereinafter referred to as the 

Procedures Directive II). From recitals 8 and 12 to the Procedures Directive II, it follows that 

its objective is to ensure a common asylum procedure by which individuals are ensured an 
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equal level of procedural treatment irrespective of the fact in which Member State they filed 

an international protection application. The determination of the criteria and mechanisms for 

determining the Member State responsible for deciding on an international protection 

application filed by a third country national or a person without citizenship and for carrying 

out the procedure for surrendering or accepting applicants for international protection 

between EU Member States are regulated by the Dublin III Regulation. Article 33 of the 

Dublin III Regulation regulates mechanisms for early warning, preparedness and crises 

management if it is found that the application of the Dublin III Regulation may be jeopardised 

because it is established that there exists a substantiated risk of particular pressure on the 

asylum system of a Member State and/or due to problems in the functioning of the asylum 

system of a Member State.[1] A part of the common asylum policy is also Council Directive 

2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the 

event of a mass influx of displaced persons and on measures promoting a balance of efforts 

between Member States in receiving such persons and bearing the consequences thereof 

(OJ L 212, 7 August 2001 – hereinafter referred to as the Temporary Protection Directive), 

which determines minimum standards for granting temporary protection in the event of the 

mass influx of displaced persons from third countries who cannot return to their countries of 

origin and which supports the balancing of the expectations of Member States when 

receiving these persons and the consequences of such reception. The application of this 

Directive is triggered by a Council Decision adopted on the proposal of the European 

Commission. From the above it follows that EU law regulates the procedure regulating the 

treatment of persons who enter the EU area with the intention of applying for international 

protection, the procedure for surrendering and receiving such persons within EU Member 

States with the intention of ensuring a common European asylum system and the [fulfilment 

of] the obligations of EU Member States and institutions in the event of the mass influx of 

displaced persons or in the event of significant pressure on the asylum system of a Member 

State. Hence, in the field of asylum policy, EU law imposes certain obligations on EU 

Member States and institutions.  

  

23. The second and third paragraphs of Article 10b of the AlA-2 regulate the procedure for 

the treatment of individuals who upon entering the Republic of Slovenia express the intention 

to submit an application for international protection and the procedure for surrendering these 

persons to a neighbouring EU Member State in changed circumstances in the field of 

migration. The challenged provisions of the AlA-2 fall in the area in which the EU shares 

competence with the Member States (point (j) of the second paragraph of Article 4 of the 

TFEU).[2] From the third paragraph of Article 3a of the Constitution there follows the 

requirement that all state authorities, including the Constitutional Court, must, when 

exercising their competences, apply EU law in accordance with the legal regulation of this 

organisation [i.e. the EU].[3] When assessing the regulations that fall in the field of EU law, 

the Constitutional Court must take into account Article 3a of the Constitution. On the basis of 

the third paragraph of Article 3a of the Constitution,[4] it must take into account primary and 

secondary EU legislation and the case law of the CJEU.[5] In conformity with the first 

paragraph of Article 51 of the Charter, Member States shall apply the provisions of the 

Charter only when they are implementing EU law.[6] The requirement that the Charter be 

observed is only binding on Member States when acting within the scope of EU law.[7] 

However, not every national measure in a field falling within the competences of the EU 

requires the application of the Charter.[8] When assessing whether the national regulation 

refers to the implementation of EU law within the meaning of Article 51 of the Charter, the 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_1ftn1
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following needs to be assessed: (i) whether the objective of the national legislation is the 

implementation of EU law; (ii) what the nature of the national legislation is and whether in 

addition to the objectives encompassed by EU law it also pursues other objectives; (iii) and 

whether there exists a special regulation of EU law in that field that can affect this field.[9]  

  

24. The National Assembly and the Government allege that in EU law there are no 

appropriate solutions and mechanisms to ensure internal security and effective management 

of mass illegal immigration, which poses a threat to public order and internal security. 

Allegedly, on the basis of Article 72 of the TFEU, EU Member States may depart from 

secondary EU legislation, provided that such is necessary to maintain public order and 

peace, and to ensue internal security. From the legislative file it follows that the Republic of 

Slovenia has always advocated the triggering of a mechanism on the EU level in the event of 

the mass influx of displaced persons as referred to in the Temporary Protection Directive, but 

the European Commission, which acts as the proposer of the application of the mechanism 

at issue, did not opt for that possibility, without providing reasons for such. 

  

25. Without a doubt, the challenged statutory provisions extend to the field of EU law. When 

assessing a regulation that is relevantly connected with EU law,[10] or regarding which EU 

law, also without specific secondary legislation, imposes on Member States certain 

obligations, the Constitutional Court must, when determining the substance of human rights 

and fundamental freedoms, take into consideration primary EU law, in particular the Charter 

and the case law of the CJEU. In such instances, the Constitutional Court may apply national 

standards regulating the protection of fundamental rights if the application thereof does not 

jeopardise the level of protection guaranteed by the Charter as interpreted by the CJEU and 

does not interfere with the primacy, unity, and effectiveness of EU law.[11]  

  

  

B – III 

  

The Non-Refoulement Principle (Article 18 of the Constitution) 

  

26. The non-refoulement principle is an international legal principle that prohibits the state 

from removing, expelling, or extraditing the applicant to a state in which there exists a serious 

threat that he or she will be subjected to the death penalty, torture, or other inhuman or 

degrading treatment or punishment (hereinafter referred to as inhuman treatment). In 

conformity with the first paragraph of Article 33 of the Geneva Convention, the expulsion or 

forced return of a refugee to the borders of a territory in which his life or liberty would be 

jeopardised due to race, religion, citizenship, affiliation with a certain social group, or a 

certain political belief are prohibited.[12] The non-refoulement principle is also regulated in the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (Official Gazette RS, No. 24/93, MP, No. 7/93 – CTOCIDTP), which in the first 

paragraph of Article 3 expressly prohibits the prosecution, expulsion, or extradition of a 

person to another state where there are substantial grounds for believing that he [or she] 

would be at risk of being subjected to torture. Article 18 of the Constitution determines that 

no one may be subjected to torture or to inhuman or degrading punishment or treatment. It 

follows from the established constitutional case law that Article 18 of the Constitution 

prohibits a person regarding whom there exists a real threat that, in the event he or she 

returns to the state which he or she came from, he or she will be exposed to inhuman 

http://odlocitve.us-rs.si/sl/odlocitev/US32062?q=U-I-59%2F17#_1ftn9
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treatment from being extradited or expelled to that state.[13] Hence, the observance of the 

non-refoulement principle is protected within the framework of Article 18 of the Constitution.  

  

27. When assessing a statutory regulation from the viewpoint of Article 18 of the Constitution, 

the Constitutional Court must take into consideration that the non-refoulement principle is 

also protected under Article 3 of the ECHR. The Constitutional Court has already adopted 

the position that the content of Article 3 of the ECHR is encompassed in Article 18 of the 

Constitution; therefore, when carrying out an assessment from the viewpoint of Article 18 of 

the Constitution, the Constitutional Court must also take into consideration the case law of 

the ECtHR.[14]  

 

28. Also the second paragraph of Article 19 of the Charter guarantees protection in the event 

of removal, expulsion, or extradition. However, in conformity with that provision of the 

Charter, no one may be removed, expelled, or extradited to a state where there is a serious 

risk that he or she would be subjected to the death penalty, torture, or other inhuman or 

degrading treatment or punishment. Article 4 of the Charter regulates the prohibition of 

torture; it determines that no one may be subjected to torture or to inhuman or degrading 

punishment or treatment.  

  

29. The CJEU adopted the position that the common European asylum system is based on 

complete and general application of the Geneva Convention and the assurance that no one 

will be sent back to an area where he or she was persecuted.[15] The fundamental right 

ensured by Article 3 of the ECHR is part of the general principles of EU law.[16] The CJEU 

adopted the position that the prohibition of inhuman or degrading treatment as referred to in 

Article 4 of the Charter corresponds to the prohibition referred to in Article 3 of the ECHR and 

that, within those limits, its content and scope are – in conformity with the third paragraph of 

Article 53 of the Charter – equal to that determined by the ECHR.[17] It stated that the right 

determined by Article 4 of the Charter has an absolute nature.[18] The CJEU also adopted the 

position that when interpreting Article 4 and the second paragraph of Article 19 of the 

Charter, the case law of the ECtHR must be taken into consideration.[19]  

  

30. In accordance with the established international law, states have the right to supervise 

the entry of aliens, the granting of residence permits, and expulsions or extraditions.[20] 

However, the sovereignty of a state is limited by the prohibition on removing, expelling, or 

extraditing a national to a state in which there exists a serious risk that he or she will be 

subjected to inhuman treatment (the non-refoulment principle). In its case law, the ECtHR 

developed the position that the removal, expulsion, or extradition of an individual to another 

state are prohibited where substantial grounds for believing that the person concerned faces 

a real risk of being subjected to torture or to inhuman or degrading treatment or punishment 

have been shown.[21] The non-refoulement principle includes both direct refoulement and 

indirect refoulement, where the applicant is surrendered to a state in which there is no real 

risk of him or her of being subjected to inhuman treatment, but where there exists the 

possibility that he or she would be surrendered by that state to a state wherein there exists a 

real risk of being subjected to inhuman treatment.[22]  

  

31. The non-refoulement principle ensures an individual who applies for [international] 

protection the right to enter a state and to stay therein.[23] It ensures him or her the right of 

access to a fair and effective procedure in which the competent authority must assess 
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whether this principle could be violated were he or she to be removed, expelled, or 

extradited.[24] The applicant must also be ensured a detailed and meticulous assessment that 

also includes the assessment that the removal of the person concerned from the state will 

not result in his or her life or liberty being jeopardised or him or her being subjected to 

inhuman treatment.[25] The removal from a state of an individual who claims that he or she 

needs [international] protection without a detailed and meticulous assessment of the person’s 

claims that there exists a real risk of being subjected to inhuman treatment as a result of his 

or her removal from the state entails a violation of the non-refoulement principle.[26] The 

requirements that follow from the mentioned international instruments and Article 18 of the 

Constitution are also binding on the legislature when regulating the procedure in which the 

removal of an individual from the state is decided on. The procedure must be designed in 

such a manner that individuals are ensured respect for the guarantees determined by Article 

18 of the Constitution.[27] 

  

The Safe Third Country Concept 

  

32. A state may only surrender an individual to a third country without assessing whether 

surrender to that state would put his or her life or liberty in jeopardy if the third country is safe 

(i.e. the safe third country concept). Whenever a state applies the safe third country concept, 

it must assess, prior to surrendering the individual concerned, the safety of the third country, 

in order to observe the non-refoulement principle. By Decision No. U-I-155/11, the 

Constitutional Court has already determined the conditions that must be fulfilled in order for a 

third country to be considered safe. A third country is safe if it ensures applicants effective 

protection against a violation of the non-refoulement principle. The effective protection must 

last as long as the risk that the applicant will be subjected to inhuman treatment in his or her 

country of origin persists. The third country can provide such protection in two ways: by 

issuing a residence permit or by providing access to a procedure that includes procedural 

guarantees that have been formulated in international law.[28] Hence, the third country must 

allow individuals to enter the state[29] and to access a fair and effective procedure in 

conformity with the non-refoulement principle. The third country can only be deemed safe if it 

observes human rights and fundamental freedoms and ensures that individuals will not 

experience violations of these rights.[30] Hence, only a state that has ratified the Geneva 

Convention and the ECHR and observes the provisions thereof and the supervisory 

mechanisms envisaged in the two conventions can be considered a safe third country.[31]  

  

33. States can assess whether a third country is safe on a case-by-case basis or in general. 

When applying the general approach, the assessment of the safety of a country is based on 

the principle of mutual trust. If the conditions listed in the preceding paragraph of the 

reasoning are fulfilled, a state can be justifiably confident that the third country offers 

effective protection from violations of the non-refoulement principle. However, trust between 

states must not be absolute. Applicants must have the possibility to rebut the presumption 

that the third country is safe. They must have the possibility to prove, in an individual 

procedure, that the third country concerned is not safe for them in particular.[32] 

  

34. The ECtHR adopted the position that also the presumption that EU Member States are 

safe must be rebuttable. According to the ECtHR, the reason for the occurrence of the risk 

that an individual could be subjected to inhuman treatment does not change the level of 

protection offered by the ECHR. Independently of the reason for the occurrence of the risk, 
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the state is obliged to carry out a meticulous and individual assessment of the individual’s 

situation and suspend the surrender if there is a real risk of the individual being subjected to 

inhuman treatment. The risk that an individual would be subjected to inhuman treatment can 

also occur due to other reasons, not only due to systemic deficiencies in the asylum system 

in an EU Member State.[33]  

  

35. The circumstances that the ECtHR takes into account when carrying out an assessment 

from the viewpoint of Article 3 of the ECHR include the gender, age, and health condition of 

the individual concerned.[34] Also relevant from the viewpoint of Article 3 of the ECHR can be 

the suffering of an individual due to a physical or mental illness that developed independently 

of the alleged violations if the individual’s suffering increased as a result of the measures of 

the state (detention, expulsion from the state, etc.) or if there is a looming danger that such 

will occur.[35] The ECtHR adopted the position that the responsibility of the state determined 

by Article 3 of the ECHR also cannot be excluded in instances where an individual wholly 

dependent on state support in a situation of extreme material poverty that is incompatible 

with human dignity encounters the indifference of the competent institutions or their inactivity 

when resolving his or her material distress.[36] As a general rule, the ECtHR applies Article 3 

of the ECHR in instances where the risk of the occurrence of inhuman and degrading 

treatment follows from the intentional conduct of state authorities or other organisations in 

the state of reception that are independent of the state. However, due to the absolute nature 

of the protection that Article 3 of the ECHR offers, the ECtHR reserved for itself a sufficient 

degree of adaptability such that it can also apply Article 3 in other instances. In conformity 

therewith, it adopted the position that it is admissible to assess the application of an applicant 

for international protection from the viewpoint of Article 3 of the ECHR also in instances 

where it is not possible to directly or indirectly attribute responsibility for the reasons for the 

occurrence of the risk that an individual will be subjected to inhuman and degrading 

treatment to the state of reception or where these reasons in and of themselves would not 

even entail a violation of the requirements stemming from Article 3 of the ECHR. When 

assessing an application from the viewpoint of Article 3 of the ECHR, the ECtHR also 

assesses the complainant’s personal situation in the state that will surrender the applicant to 

another state, including the latest information concerning the individual’s health.[37] In such 

framework, it also assesses whether the removal itself of an individual to another state would 

be contrary to the requirements that follow from Article 3 of the ECHR.[38] When carrying out 

an assessment from the viewpoint of Article 3 of the ECHR, the ECtHR also takes into 

consideration whether an individual is a member of a deprivileged and vulnerable social 

group that needs special protection.[39]  

  

36. It follows from the case law of the CJEU that the surrender of an individual to another EU 

Member State can only be carried out in circumstances in which the surrender cannot result 

in a real risk that the person concerned would be treated in an inhuman or degrading manner 

within the meaning of Article 4 of the Charter.[40] The CJEU adopted the position that, when 

surrendering a person, the authorities of a Member State, including courts, must not neglect 

to carry out an assessment of the elements likely to demonstrate that the surrender could 

entail a real risk of inhuman or degrading treatment within the meaning of Article 4 of the 

Charter.[41] 

  

37. The CJEU adopted the position that the circumstances by which an individual 

demonstrates that surrender to another EU Member State could entail a real risk of inhuman 
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treatment must attain a particularly high level of severity.[42] Allegedly, ["]that particularly high 

level of severity is allegedly attained where the indifference of the authorities of a Member 

State would result in a person wholly dependent on [s]tate support finding himself, 

irrespective of his wishes and personal choices, in a situation of extreme material poverty 

that does not allow him to meet his most basic needs, such as, inter alia, food, personal 

hygiene and a place to live, and that undermines his physical or mental health or puts him in 

a state of degradation incompatible with human dignity.["][43] That threshold is not attained in 

situations characterised even by a high degree of insecurity or a significant degradation of 

the living conditions of the person concerned where they do not entail extreme material 

poverty placing that person in a situation of such gravity that it may be equated with inhuman 

or degrading treatment,[44] or where the social protection and/or living conditions are more 

favourable in the Member State surrendering the individual than in the Member State to 

which the individual will be surrendered.[45] 

  

38. It follows from the above that the circumstance that a state transfers an individual to 

another EU Member State cannot affect the scope of the protection that the non-refoulement 

principle enshrined in Article 18 of the Constitution guarantees. A precise and individual 

assessment of the individual’s circumstances must also be ensured when the individual is 

surrendered to another EU Member State. In the event an applicant claims that an EU 

Member State is concretely not safe for him or her, the competent authorities and courts 

must assess all the circumstances that are relevant from the viewpoint of respect for the non-

refoulement principle.[46] 

  

39. A third country only ensures individuals effective protection if it allows them entry into its 

territory and access to a procedure with all the procedural guarantees in which the individual 

will be provided a substantive assessment that concludes that his or her removal from the 

country will not put his or her life or liberty at risk, or subject him or her to inhuman 

treatment.[47] If it is not possible for the third country at issue to allow entry and access to a 

fair and effective procedure, there is a risk that no state will assume the obligation to 

substantively assess [the application] from the viewpoint of the non-refoulement principle. 

Therefore, in assessing whether a third country is safe, the consent of the third country 

allowing entry into its territory is key.[48] Due to observance of the non-refoulement principle, 

the safe third country concept may only be applied if the third country, in advance and 

expressly, gives an assurance that it will allow entry and access to a fair and effective 

procedure or if the state that surrenders the individual is itself obligated, in the event of the 

denial of entry into a third country, to ensure the individual concerned access to a procedure 

that is in conformity with the fundamental principles and values required by the non-

refoulement principle.[49] Only in such manner is the applicant ensured – in at least one 

state with certainty – access to a fair and effective procedure that will assess whether his or 

her direct or indirect return to the country of origin could entail a violation of the non-

refoulement principle. 

  

  

B – IV 

  

Assessment of the Challenged Provisions from the Viewpoint of Article 18 of the 

Constitution 
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40. The Constitutional Court first had to assess whether the challenged second sentence of 

the second paragraph and the third paragraph of Article 10b of the AlA-2 fulfil the above-

mentioned requirements as follow from Article 18 of the Constitution.  

  

41. By the second paragraph of Article 10b of the AlA-2 the legislature determined a special 

treatment regime for aliens who express an intention to submit an application for international 

protection, once the National Assembly adopts the decision referred to in the second 

paragraph of Article 10a of the AlA-2. By the second paragraph of Article 10b of the AlA-2, 

the legislature temporarily and on a certain territory substituted the general provisions of the 

IPA-1 that regulate the handling of international protection applications after the intention to 

submit such is expressed. During the time when the decision of the National Assembly 

referred to in the second paragraph of Article 10a of the AlA-2 is in force, the competent 

authorities must consider an expressed intention to submit an application for international 

protection on the basis of the second paragraph of Article 10b of the AlA-2, not on the basis 

of the IPA-1.[50]  

 

42. At the border, a police procedure must be carried out against an alien who expresses the 

intention to submit an application for international protection. The Police must carry out an 

identification procedure and ascertain the identity of the alien in conformity with the law 

regulating police tasks and powers. Once the identification procedure is completed, the 

Police assess (1) whether the alien[51] is attempting to illegally enter the territory of the 

Republic of Slovenia at a border crossing or whether he or she has already illegally entered 

the territory of the Republic of Slovenia, (2) whether he or she has arrived from a 

neighbouring country that is an EU Member State (i.e. the Republic of Croatia, Hungary, the 

Republic of Austria, or the Italian Republic), and (3) whether he or she is located in the area 

determined by the decision of the National Assembly referred to in the second paragraph of 

Article 10a of the AlA-2 (the first sentence of the second paragraph of Article 10a of the AlA-

2). If the conditions determined by the second sentence of the second paragraph of Article 

10b of the AlA-2 are fulfilled, by an order the Police reject the statement of intention to submit 

an application for international protection and direct the alien to the neighbouring EU Member 

State. 

  

43. By the second sentence of the second paragraph and the third paragraph of Article 10b 

of the AlA-2, the legislature determined the conditions under which the provisions of the IPA-

1 apply in exception to the treatment of aliens who have submitted a statement of intention to 

file an application for international protection, despite the decision of the National Assembly 

referred to in the second paragraph of Article 10a of the AlA-2. The Police do not reject an 

alien’s statement of intention to submit an application for international protection (1) if in a 

neighbouring EU Member State from which the alien entered there exists systemic 

deficiencies relating to the asylum procedure and the conditions for the reception of 

applicants that could cause a risk of inhuman treatment, (2) if the health condition of an alien 

manifestly renders his or her transfer to the neighbouring EU Member State impossible, (3) if 

the alien is a family member of an alien whom it is not possible to transfer to the 

neighbouring EU Member State due to his or her health condition, or (4) if according to the 

appearance, behaviour, or other circumstances thereof, the person concerned is considered 

to be a unaccompanied minor.  
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44. It follows from the above that the procedure referred to in the second and third 

paragraphs of Article 10b of the AlA-2 is not intended for substantive consideration of an 

application for international protection. It is a procedure in which the Police decide whether to 

consider an alien’s statement of intention to submit an application for international protection 

on the basis of the second paragraph of Article 10b of the AlA-2 or on the basis of the IPA-1. 

If the Police decide to consider a statement of intention in accordance with the special 

regime determined by the second paragraph of Article 10b of the AlA-2, the procedure for 

treating an alien in the Republic of Slovenia concludes with the issuance of an order rejecting 

the statement of intention, and the alien must leave the territory of the Republic of Slovenia. 

On the basis of the second paragraph of Article 10b of the AlA-2, an alien who submits a 

statement of intention to file an application for international protection is not able to file, 

before a competent authority referred to in the seventh indent of Article 2 of the IPA-1[52], an 

application for international protection and to state the reasons by which he or she 

substantiates the need for protection. On the basis of the second paragraph of Article 10b of 

the AlA-2, an alien must leave the territory of the Republic of Slovenia without the Police (or 

some other authority) substantively assessing whether there exist weighty reasons that 

justify the conclusion that there exists a real risk that as a result of the removal of the person 

from the state he or she may be exposed to inhuman treatment.  

  

45. The two statutory provisions challenged regulate the procedure for the treatment of aliens 

who claim the need for international protection and their surrender to a neighbouring EU 

Member State. On the basis of the second paragraph of Article 10b of the AlA-2, the 

competent authority adopts the individual act that serves as the legal basis for surrendering 

an alien claiming the need for international protection to a third (i.e. neighbouring) country 

that is an EU Member State. This means that the two statutory provisions challenged fall 

within the field that is protected by the right determined by Article 18 of the Constitution.[53]  

  

46. From the constitutional case law it follows that surrendering an individual claiming to 

need protection to a third state without assessing whether surrender to that state would put 

his or her life or liberty at risk or would subject him or her to inhuman treatment is only in 

conformity with the non-refoulement principle if the third country is safe.[54] Nevertheless, by 

the second paragraph of Article 10b of the AlA-2 the legislature did not determine the criteria 

or the manner of assessing the safety of a third country. However, it follows from the second 

paragraph of Article 10b of the AlA-2 that it regulates transfer to the neighbouring EU 

Member State.[55] The CJEU adopted the position that it can be assumed that all EU 

Member States observe fundamental rights, including the rights based on the Geneva 

Convention and the ECHR, and that Member States can mutually trust each other in this 

respect.[56] In these circumstances, it must be assumed that the treatment of applicants for 

international protection in every EU Member State is in conformity with the Charter, the 

Geneva Convention, and the ECHR.[57] Hence, by determining in the second paragraph of 

Article 10b of the AlA-2 that surrender is only admissible to neighbouring EU Member States, 

the legislature regulated the special concept of neighbouring EU Member State by a general 

assessment of the safety of the given state, which is based on the principle of mutual trust 

between EU Member States.[58] Together with determining the special legal regime 

determined by the second paragraph of Article 10b of the AlA-2 in changed circumstances in 

the field of migration, the National Assembly declares neighbouring EU Member States to be 

safe third countries. Therefore, the concept of a safe EU Member State, which was 

introduced by the second paragraph of Article 10b of the AlA-2, must be distinguished from 
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the safe third country concept determined by Article 53 and the European safe country 

concept determined by Article 56 of the IPA-1. The National Assembly as well confirms the 

same in its reply, in which it claims that the safe third country concept as determined in 

international law does not apply in the event of mass migration.  

  

47. An essential requirement when applying the safe third country concept is to ensure an 

individual procedure in which an individual can rebut the presumption that the third country is 

safe. From the case law of the ECHR and the CJEU (see Paragraphs 34 and 36 of the 

reasoning) it follows that also when extradited to a neighbouring EU Member State an 

individual must have the possibility in the procedure to adduce all the circumstances by 

which he or she can prove that there exists a serious threat that as a result of being 

extradited to another EU Member State he or she will be subjected to inhuman treatment 

(see Paragraphs 35 and 37 of the reasoning). The number and types of such circumstances 

must not be limited in advance. 

  

48. On the basis of the second paragraph of Article 10b of the AlA-2, an alien has the 

possibility in the procedure to adduce certain circumstances by which he or she can prevent 

a statement of intention from being rejected and his or her transfer to a neighbouring EU 

Member State. In such manner, the legislature enabled aliens to challenge, in certain 

instances, the safety of a neighbouring EU Member State. However, the legislature 

exhaustively limited the circumstances by which an alien can challenge the safety of a 

neighbouring EU Member State. In a procedure an alien can adduce systemic deficiencies in 

the neighbouring state, health-related circumstances, the existence of family ties with an 

alien with health issues, or the fact that he or she is an unaccompanied minor; however, he 

or she cannot adduce other circumstances. 

  

49. The second paragraph of Article 10b of the AlA-2 does not regulate the position of an 

alien who has to leave the Republic of Slovenia on the basis of an enforceable order if the 

neighbouring EU Member State denies his or her entry. An order rejecting a statement of 

intention does not oblige a neighbouring EU Member State to accept an alien. This means 

that aliens do not have advance assurance that the neighbouring EU Member State will allow 

them entry into its territory and ensure access to a fair and effective procedure in which they 

will be provided a substantive assessment [with the conclusion] that their removal from the 

country will not put at risk their life or liberty, or subject them to inhuman treatment. The 

second paragraph of Article 10b of the AlA-2 does not determine that in the event of the 

rejection of entry into the neighbouring EU Member State the Republic of Slovenia will by 

itself ensure an alien access to a fair and effective procedure.[59] This means that in the 

procedure for submitting a statement of intention to file an application for international 

protection, during which the special legal regime determined by the second paragraph of 

Article 10 of the AlA-2 is in force, an alien is not with certainty ensured access to an effective 

and fair procedure in which he or she is guaranteed a substantive assessment concluding 

that his or her direct or indirect transfer to the country of origin will not cause a risk to his or 

her life or liberty or expose him or her to inhuman treatment. 

  

50. From the case law of the ECtHR it follows that the prohibition of torture (Article 3 of the 

ECHR) is a fundamental value in democratic societies and is closely connected with ensuring 

human dignity.[60] The ECtHR has already adopted the position that an increased influx of 

migrants or applicants for international protection does not absolve the state of fulfilling the 
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obligations resulting from the non-refoulement principle. The mere fact that it is more difficult 

to ensure the established standards in the field of the positive obligations of the state, which 

is a consequence of the increased influx of migrants, does not justify that they be lowered.[61] 

Nevertheless, the ECtHR adopted the position that when assessing the state of the facts, 

also the general situation in which the facts occurred must be taken into consideration.[62] 

  

51. In their reply and opinion, the National Assembly and the Government allege that it is 

only admissible to enforce the special legal regime determined by Article 10b of the AlA-2 in 

circumstances determined by the second paragraph of Article 10a of the AlA-2. Therefore, in 

order to assess the constitutionality of the challenged provisions, the Constitutional Court 

had to assess the effect of the circumstances in the state referred to in the second paragraph 

of Article 10a of the AlA-2 on the assessment of constitutionality. 

  

52. On the basis of Article 10a of the AlA-2,[63] the special legal regime regulated by Article 

10b of the AlA-2 is activated when special circumstances in the state occur or could occur as 

a result of changes in the field of migration. In order for the special legal regime to enter into 

force, the National Assembly must first establish, by a special decision, that changed 

circumstances in the field of migration cause or could cause a situation in which public order 

and peace or internal security are or could be threatened, such that the functioning of the 

central institutions of the state and the vital functions thereof are or could be rendered 

difficult. The National Assembly must decide on the entry into force of the special legal 

regime by observing the principle of proportionality. 

  

53. By determining the circumstances in which the entry into force of the special legal regime 

is admissible, the legislature determined the situation in the state in which it is necessary, in 

order to ensure protected values, to introduce a special legal regime that inter alia regulates 

the treatment of persons who have expressed the intention to submit an application for 

international protection.  

  

54. In its opinion, the Government claims that Article 10a of the AlA-2 regulates 

circumstances in which the collapse of the asylum system threatens due to the uncontrolled 

movement of migrants, which the state would no longer be able to control due to the limited 

capacities of the security forces. These circumstances are allegedly such that it is no longer 

possible to ensure public safety in the state, as a result of which the general dissatisfaction of 

the citizens would occur because of the situation in the state. Due to the uncontrollable influx 

of migrants, exceptionally high additional costs could be incurred, which could affect the 

fulfilment of requirements as to fiscal discipline and ensuring the common management of 

debt. In the opinion of the Government, the existence of a threat to public order and internal 

security will be assessed according to criteria of EU law.[64] There would be a threat to 

public order or national security in the event of irregularities in the functioning of the 

institutions of the Republic of Slovenia and its most important services.[65] According to the 

Government, due to the occurrence or possibility of the occurrence of changed 

circumstances in the field of migration, the performance of state tasks in the field of 

international protection and of ensuring basic care, health care, and schooling could be 

rendered difficult. Allegedly, uncontrollable or unlimited immigration would negate the 

foundations of the state and its constitutional regulation. The special legal regime would 

enter into force before circumstances would arise that would directly threaten the existence 

of the state and require a state of emergency to be declared. In the legislative file it is stated 
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that the possibility of a broad interpretation of EU law concepts such as public order and 

internal security allows that the effect of factual occurrences in society on numerous fields in 

the state ([such as] social security, the economic situation, the unemployment rate) is taken 

into consideration when determining whether public order and internal security are 

threatened.[66] In its reply, the National Assembly stated that these are circumstances in 

which the functioning of the state is rendered significantly difficult due to mass migration or in 

which the state is approaching a situation in which public order and peace are significantly 

threatened. It stated that the legal order currently in force is not adapted to the phenomenon 

of mass migration. The Republic of Slovenia is allegedly not obliged to ensure rights to an 

unlimited number of migrants, as the international legal order cannot impose obligations that 

are unfulfillable. 

  

55. By introducing a special legal regime, the legislature protects two values: legal order and 

peace and, [secondly,] internal security. Legal order and peace are fundamental legal values 

that allow the unhindered functioning of a state governed by the rule of law.[67] Internal 

security is one of the subsystems of the national security of the state.[68] It entails ensuring 

protection of the constitutional regulation and of the institutions of the democratic political 

system, ensuring the continuous functioning of the system of state power on the entire 

territory of the Republic of Slovenia, ensuring the observance of human rights and 

fundamental freedoms, combatting crime, as well as judicial and parliamentary supervision 

over the functioning of the security and intelligence services.[69] Changed circumstances in 

the field of migration have the capacity to create a situation that is a threat to the effective 

exercise of cogent norms and fundamental moral principles, and to the effective provision of 

internal security. The actual functioning of the legal order is a [pre]condition for the existence 

of the state. If a greater number of people no longer implemented a significant number of 

norms, in particular those that are fundamental to the existence of a certain legal order, the 

existence of the state could be threatened.[70] Therefore, it can be concluded that by 

introducing a special legal regime the legislature protects two values that are essential to the 

functioning of the state.  

  

56. In deciding on the entry into force of the special legal regime the National Assembly must 

observe the principle of proportionality. The principle of proportionality requires the National 

Assembly to balance, when deciding on the entry into force of the special legal regime, the 

degree to which public order and internal security, as defined in the second sentence of the 

second paragraph of Article 10a of the AlA-2, are threatened, against the weight of the 

interference with the rights of persons who have expressed the intention to apply for 

international protection as a result of the entry into force of the special legal regime. The 

degree to which public order and internal security are threatened must be such that it renders 

difficult the functioning of the central institutions of the state and ensuring its vital functions. 

Also the statutory text that follows, which determines the condition that ensuring vital 

functions must be rendered difficult, confirms such interpretation. Changed circumstances in 

the field of migration must render difficult the exercise of the essential tasks of the most 

important authorities of the state. It follows therefrom that the legislature did not have in mind 

circumstances in which the most important authorities of the state are made unable to 

exercise their powers, as it suffices that they are merely hindered in the exercise of their 

essential tasks. The entry into force of the special legal regime is admissible already where 

there exists the mere possibility of the occurrence of circumstances wherein due to changed 

circumstances in the field of migration public order or internal security could be threatened 
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such that the functioning of the central institutions of the state and of its vital functions could 

be rendered difficult. The legislature allows the special legal regime for aliens to enter into 

force already in a situation wherein there exists a mere possibility that the protected values 

could be threatened.  

 

57. The National Assembly claims that the objective of the introduction of the special legal 

regime is to prevent the occurrence of circumstances that could be the basis for proclaiming 

a state of emergency. Hence, the National Assembly claims that the second paragraph of 

Article 10a of the AlA-2 does not regulate circumstances wherein the existence of the state 

would be threatened. The positions of the Government as to the types of circumstances in 

which it is admissible to introduce the special legal regime oppose each other. On the one 

hand, the Government claims, as does the National Assembly, that the second paragraph of 

Article 10a of the AlA-2 regulates circumstances in the state in which the existence of the 

state is not yet threatened, while public order and internal security are. On the other hand, 

the Government claims that the state is obliged to protect its right to existence. The 

Government also claims that the second paragraph of Article 10a of the AlA-2 is intended to 

regulate circumstances wherein the state is no longer able to fulfil its obligations. From the 

mentioned claims of the Government it follows that the second paragraph of Article 10a of 

the AlA-2 also regulates circumstances in which the existence of the state is threatened and 

weighty reasons are demonstrated that justify the conclusion that there exists a real risk that 

due to changed circumstances in the field of migration the inhabitants of the Republic of 

Slovenia will be exposed to inhuman treatment. 

  

58. The Constitution does not allow for the interpretation that the second paragraph of Article 

10a of the AlA-2 regulates circumstances in which the existence of the state is threatened 

and weighty reasons are demonstrated that justify the conclusion that there exists a real risk 

that due to changed circumstances in the field of migration the inhabitants of the Republic of 

Slovenia will be exposed to inhuman treatment (a state of emergency). The circumstances in 

which the state would no longer be able to effectively ensure public order or internal security, 

as a result of which the existence of the state would be threatened, are regulated by Article 

92 of the Constitution.[71] The Constitution enables the legislature to declare a state of 

emergency whenever there exists a great and general danger. Not even application of the 

principle of proportionality can lead to a different conclusion, i.e. the principle on which the 

decision that a special legal regime will be introduced must be based. 

  

59. Also the established methods of interpretation of Article 10a of the AlA-2 do not support 

such an understanding. The legislature defined the situation in which the introduction of the 

special legal regime is admissible with the concepts “threat to public order,” “threatened 

internal security,” “difficulty in the functioning of the central institutions of the state,” and 

“difficulty in ensuring the functioning of the vital functions of the state,” which encompass a 

very broad set of different factual situations in society. Thereby, the legislature determined 

the circumstances in which the introduction of the special legal regime is admissible in a 

conceptually open manner. Since it follows from the statutory text (see Paragraph 56 of the 

reasoning) that the introduction of the special legal regime is admissible already when the 

functioning of the most important state authorities could be rendered difficult as a result of 

changed circumstances in the field of migration and even in a situation wherein negative 

consequences of changes in the field of migration have not even occurred yet, it is not 

possible to concur, not even on the statutory level, that Article 10a of the AlA-2 addresses a 
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situation in which the existence of the state is threatened and the inhabitants of the Republic 

of Slovenia are exposed to inhuman treatment as a result of changed circumstances in the 

field of migration.  

  

60. The Constitution regulates the limitation of human rights and fundamental freedoms in 

ordinary circumstances (which are not a state of emergency) in the third paragraph of Article 

15 of the Constitution. The temporary suspension and restriction of rights during a war and a 

state of emergency are regulated by Article 16 of the Constitution. Hence, under the 

Constitution, a limitation of human rights can only be assessed in an ordinary situation (the 

third paragraph of Article 15 of the Constitution) and during a war or state of emergency 

(Article 16 of the Constitution). There is no third option (tertium non datur). From Paragraphs 

58 and 59 of the reasoning it follows that by Article 10a of the AlA-2 (changed circumstances 

in the field of migration) the legislature did not regulate the promulgation of a state of 

emergency. This means that the Constitutional Court must assess the challenged statutory 

regulation in conformity with the criteria of constitutional case law that apply in an ordinary 

situation (i.e. when there is no state of emergency). 

  

61. The legislature has the duty to regulate the procedure that enables effective exercise of 

the right determined by Article 18 of the Constitution. The regulation determined by the 

second sentence of the second paragraph and the third paragraph of Article 10b of the AlA-2 

does not ensure aliens who submit an application for international protection during a time 

when the special legal regime is in force access to a fair and effective procedure in either a 

neighbouring EU Member State or the Republic of Slovenia by which that individual will be 

ensured a substantive assessment that concludes that the transfer cannot cause an actual 

risk that the person concerned will be treated in an inhuman or degrading manner 

(Paragraph 49 of the reasoning). Furthermore, for aliens who claim that due to their 

individual circumstances the neighbouring EU Member State is not a safe third country, the 

challenged two provisions limit the types and number of circumstances by which the 

mentioned aliens could challenge the presumption that the neighbouring EU Member State is 

safe (Paragraph 48 of the reasoning). Such regulation does not allow effective exercise of 

the right determined by Article 18 of the Constitution. Therefore, the second sentence of the 

second paragraph and the third paragraph of Article 10b of the AlA-2 interfere with the right 

determined by Article 18 of the Constitution. 

  

62. From the established constitutional case law[72] and the case law of the ECtHR[73] and the 

CJEU[74] it follows that the right determined by Article 18 of the Constitution cannot be limited. 

Interferences therewith are inadmissible.[75] Therefore, the second sentence of the second 

paragraph and the third paragraph of Article 10b of the AlA-2 are inconsistent with Article 18 

of the Constitution and the Constitutional Court abrogated them. 

  

63. Since the Constitutional Court abrogated the second sentence of the second paragraph 

and the third paragraph of Article 10b of the AlA-2, the legal basis for issuing an order 

rejecting a statement of intention to submit an application for international protection no 

longer exists. Consequently, the two provisions that regulate the legal remedy against the 

rejecting order cannot be applied. Therefore, the Constitutional Court also abrogated the 

third and fourth sentences of Article 10b of the AlA-2.  
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64. On the basis of the third paragraph of Article 3a of the Constitution, the Constitutional 

Court is obliged to ensure the full effectiveness of EU law also in procedures to review 

constitutionality. The concept of public order as justification for denying fundamental 

freedoms must be understood narrowly such that the scope thereof cannot be determined 

unilaterally by each Member State without any control by EU institutions.[76] Since the 

challenged provisions of the AlA-2 did not concern the fulfilment of obligations under EU law, 

their abrogation due to the established unconstitutionality cannot affect the effective 

implementation of EU law. Therefore, the decision of the Constitutional Court does not 

depend on whether the allegation of the Government – i.e. that on the basis of Article 72 of 

the TFEU the state has the right to depart from secondary EU legislation – is well-founded. 

The same applies to the second paragraph of Article 4 of the Treaty on European Union 

(consolidated version, OJ C 202, 7 June 2016 – hereinafter referred to as the TEU).[77] 

  

65. Since the Constitutional Court established that the second, third, and fourth sentences of 

the second paragraph and the third paragraph of Article 10b of the AlA-2 are inconsistent 

with Article 18 of the Constitution, it did not assess the other allegations of the applicant.  

  

  

C 

  

66. The Constitutional Court adopted this Decision on the basis of Article 43 of the 

Constitutional Court Act (Official Gazette RS, Nos. 64/07 – official consolidated text and 

109/12) and the fifth paragraph of Article 46 of the Rules of Procedure of the Constitutional 

Court (Official Gazette RS Nos. 86/07, 54/10, 56/11, and 70/17), composed of: Dr Rajko 

Knez, President, and Judges Dr Matej Accetto, Dr Dunja Jadek Pensa, Dr.Dr. Klemen Jaklič, 

Dr Etelka Korpič – Horvat, Dr Špelca Mežnar, Dr Marijan Pavčnik, Marko Šorli, and Dr Katja 

Šugman Stubbs. The Decision was adopted by eight votes against one. Judge Jaklič voted 

against and submitted a dissenting opinion. Judges Accetto, Jadek Pensa, Jaklič, Knez, and 

Mežnar submitted concurring opinions.  

  

  

  

Dr Rajko Knez 

President 
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ArcelorMittal Zaragoza SA and Francesc de Bolós Pi v. Urbaser SA, C-532/15 and C-538/15, 

dated 8 December 2016, Para. 52 of the reasoning. 

[7] See the CJEU Judgment in Cruciano Siragusa v. Regione Sicilia – Soprintendenza Beni 

Culturali e Ambientali di Palermo, Para. 22 of the reasoning. 

[8] See the CJEU Judgment in Víctor Manuel Julian Hernández and Others v. Reino de 

España (Subdelegación del Gobierno de España en Alicante) and Others, C-198/13, dated 

10 July 2014, Para. 36 of the reasoning. 

[9] Cf. the CJEU Judgments in Daniele Annibaldi v. Sindaco del Comune di Guidonia and 

Presidente Regione Lazio, C-309/96, dated 18 December 1997, Paras. 21 through 23 of the 

reasoning; Yoshikazu Iida v. Stadt Ulm, C-40/11, dated 8 November 2012, Para. 79 of the 

reasoning; and Cruciano Siragusa v. Regione Sicilia – Soprintendenza Beni Culturali e 

Ambientali di Palermo, Para. 25 of the reasoning. 

[10] See the CJEU Judgment in Åklagaren v. Hans Åkerberg Fransson, Para. 19 of the 

reasoning. 

[11] See the CJEU Judgments in Stefano Melloni v. Ministerio Fiscal, C-399/11, dated 26 

February 2013, Para. 63 of the reasoning; and Åklagaren v. Hans Åkerberg Fransson, Para. 

29 of the reasoning. 

[12] From the second paragraph of Article 33 of the Geneva Convention it follows that the 

benefit of the right determined by the first paragraph of Article 33 of the Geneva Convention 

may not be claimed by a refugee whom there are reasonable grounds for regarding as a 

danger to the security of the country in which he is, or who, having been convicted by a final 

judgement of a particularly serious crime, constitutes a danger to the community of that 

country. 

[13] See Decisions of the Constitutional Court No. Up-78/00, dated 29 June 2000 (Official 

Gazette RS, No. 66/2000, and OdlUS IX, 295); No. U-I-238/06, dated 7 December 2006 

(Official Gazette RS, No. 134/06, and OdlUS XV, 83); and No. Up-763/09, dated 17 

September 2009 (Official Gazette RS, No. 80/09). 
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[14] See Decision of the Constitutional Court No. U-I-155/11, dated 18 December 2013 

(Official Gazette RS, No. 114/13, and OdlUS XX, 12), Para. 11 of the reasoning. 

[15] See the CJEU Judgment in the joined cases N. S. v. Secretary of State for the Home 

Department and M. E. and Others v. Refugee Applications Commissioner, Minister for 

Justice, Equality and Law Reform, C-411/10 and C-493/10, dated 21 December 2011, Para. 

75 of the reasoning. 

[16] See the CJEU Judgment in Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van 

Justitie, C-465/07, dated 17 February 2009, Para. 28 of the reasoning. 

[17] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 67 of the 

reasoning; Abubacarr Jawo v. Bundesrepublik Deutschland, C-163/17, dated 19 March 2019, 

Para. 91 of the reasoning; and in the joined cases Bashar Ibrahim and Others v. 

Bundesrepublik Deutschland and Bundesrepublik Deutschland v. Taus Magamadov, C-

297/17, C-318/17, C-319/17, and C-438/17, dated 19 March 2019, Para. 89 of the reasoning. 

[18] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 69 of the 

reasoning; and Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 78 of the reasoning; 

and in the joined cases Bashar Ibrahim and Others v. Bundesrepublik Deutschland and 

Bundesrepublik Deutschland v. Taus Magamadov, Para. 87 of the reasoning. 

[19] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 68 of the 

reasoning; and Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van Justitie, Para. 28. of 

the reasoning; and Centre public d’action sociale d’Ottignies-Louvain-La-Neuve v. Moussa 

Abdida, C-562/13, dated 18 December 2014, Para. 47 of the reasoning. 

[20] The ECtHR Judgments in Vilvarajah and Others v. the United Kingdom, dated 30 

October 1991, Para. 102 of the reasoning; and Chahal v. the United Kingdom, dated 15 

November 1996, Para. 73 of the reasoning. 

[21] See the ECtHR Judgment in Soering v. the United Kingdom, dated 7 July 1989, Para. 91 

of the reasoning. 

[22] See Decision of the Constitutional Court No. U-I-155/11, Para. 22 of the reasoning; and 

the ECtHR Judgments in M. S. S. v. Belgium and Greece, dated 21 January 2011, Para. 286 

of the reasoning; J. K. and Others v. Sweden, dated 23 August 2016, Para. 78 of the 

reasoning; and Ilias and Ahmed v. Hungary, Para. 113 of the reasoning. 

[23] See Decision of the Constitutional Court No. U-I-155/11, Para. 22 of the reasoning. 

[24] See Decisions of the Constitutional Court No. U-I-155/11, Para. 23 of the reasoning; and 

No. U-I-189/14, Up-663/14, dated 15 October 2015 (Official Gazette RS, No. 82/15), Para. 

26 of the reasoning. 

[25] See Decisions of the Constitutional Court No. Up-763/09, Para. 7 of the reasoning; and 

No. U-I-189/14, Up-663/14, Para. 26 of the reasoning. The procedural standards regarding 

the procedure for deciding on the removal of an individual from the state have also been 

developed in the case law of the ECtHR (see the Judgments in Vilvarajah and Others [v. the 

United Kingdom], Jabari v. Turkey, dated 11 July 2000, Bahaddar v. the Netherlands, dated 

19 February 1998, and Salah Sheekh v. the Netherlands, dated 11 January 2007). 

[26] See Decision of the Constitutional Court No. U-I-155/11, Para. 22 of the reasoning. 

[27] See Decision of the Constitutional Court No. U-I-292/09, Up-1427/09, dated 20 October 

2011 (Official Gazette RS, No. 98/11, and OdlUS XIX, 27), Para. 14 of the reasoning. 

[28] See Decision of the Constitutional Court No. U-I-155/11, Para. 24 of the reasoning. 

[29] See the ECtHR Judgment in Amuur v. France, dated 25 June 1996, Para. 48 of the 

reasoning. 

[30] By signing a treaty, a state commits to fulfilling the obligations thereof in good faith. 

Therefore, the fact that a state is a signatory to a treaty can represent a basis for trusting that 
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the third country at issue will act in conformity with its international obligations (H. Battjes, 

European Asylum Law and International Law, Martinus Njihoff Publishers, Lieden/Boston 

2006, p. 413). 

[31] See Decision of the Constitutional Court No. U-I-155/11, Paras. 23–24 of the reasoning. 

Cf. the CJEU Judgment in the joined cases N. S. v. Secretary of State for the Home 

Department and M. E. and Others v. Refugee Applications Commissioner, Minister for 

Justice, Equality and Law Reform, Para. 102 of the reasoning. Similar criteria for the 

determination of a safe third country have also been adopted by the German Federal 

Constitutional Court (Judgment dated 14 May 1996, BVerfGE 94, 49). Cf. G. S. Goodwin-Gil 

and J. McAdams, The Refugee in International Law, 3rd Edition, Oxford University Press, 

Oxford 2007, pp. 359–396; H. Battjes, op. cit., pp. 397–419; and S. H. Legomsky, Legal and 

Protection Policy Research Series, Secondary Refugee Movements and the Return of 

Asylum Seekers to Third Countries: The Meaning of Effective Protection, UNHCR, 

Department of International Protection, Geneva 2003, pp. 50–79. 

[32] See the CJEU Judgment in the joined cases N. S. v. Secretary of State for the Home 

Department and M. E. and Others v. Refugee Applications Commissioner, Minister for 

Justice, Equality and Law Reform, Para. 99 of the reasoning; and the ECtHR Judgment in M. 

S. S. v. Belgium and Greece, Paras. 342 and 345 of the reasoning. 

[33] Cf. the ECtHR Judgment in Tarakhel v. Switzerland, dated 4 November 2014, Para. 102 

of the reasoning. 

[34] See the ECtHR Judgments in Kudla v. Poland, dated 26 October 2000, Para. 91 of the 

reasoning; M. S. S. v. Belgium and Greece, Para. 219 of the reasoning. 

[35] See the ECtHR Judgment in N. v. the United Kingdom, dated 27 May 2008, Para. 29 of 

the reasoning. 

[36] See the ECtHR Judgment in M. S. S. v. Belgium and Greece, Para. 253 of the 

reasoning. 

[37] See the ECtHR Judgments in D. v. the United Kingdom, dated 2 May 1997, Para. 49 of 

the reasoning; and Bensaid v. the United Kingdom, dated 6 February 2001, Paras. 34 and 35 

of the reasoning. 

[38] See the ECtHR Judgments in Ahmed v. Austria, dated 17 December 1996, Para. 43 of 

the reasoning; D. v. the United Kingdom, Para. 50 of the reasoning; and Bensaid v. the 

United Kingdom, Para. 35 of the reasoning. 

[39] See the ECtHR Judgments in M. S. S. v. Belgium and Greece, Para. 251 of the 

reasoning; Oršus and Others v. Croatia, dated 16 March 2010, Para. 147; I. G. and Others v. 

Slovakia, dated 13 November 2012, Para. 123; and Tarakhel v. Switzerland, para. 99. of the 

reasoning. 

[40] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 65 of the 

reasoning; A. S. v. Republic of Slovenia, C-490/16, dated 26 July 2017, Para 41 of the 

reasoning; and Khadija Jafari and Zainab Jafari, Para. 101 of the reasoning. 

[41] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 75 of the 

reasoning; Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 88 of the reasoning; and 

in the joined cases Bashar Ibrahim and Others v. Bundesrepublik Deutschland and 

Bundesrepublik Deutschland v. Taus Magamadov, Para. 90 of the reasoning. 

[42] See the CJEU Judgments in Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 91 

of the reasoning; and in the joined cases Bashar Ibrahim and Others v. Bundesrepublik 

Deutschland and Bundesrepublik Deutschland v. Taus Magamadov, Para. 89 of the 

reasoning. 
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[43] See the CJEU Judgments in Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 92 

of the reasoning; and in the joined cases Bashar Ibrahim and Others v. Bundesrepublik 

Deutschland and Bundesrepublik Deutschland v. Taus Magamadov, Para. 90 of the 

reasoning. 

[44] See the CJEU Judgments in Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 93 

of the reasoning; and in the joined cases Bashar Ibrahim and Others v. Bundesrepublik 

Deutschland and Bundesrepublik Deutschland v. Taus Magamadov, Para. 91 of the 

reasoning. 

[45] See the CJEU Judgments in Abubacarr Jawo v. Bundesrepublik Deutschland, Para. 97 

of the reasoning. 

[46] The competent authority has the duty to assess those reasons for the voidability of the 

presumption of the safety of an EU Member State that the individual concerned claims in the 

procedure. The scope in which the relevant facts and information are assessed hence 

primarily depends on the allegations and claims of the individual. However, the competent 

authority must also by itself collect all necessary data and it is not limited to merely the 

allegations or the adduced evidence (cf. Decision of the Constitutional Court No. U-I-292/09, 

Up-1427/09, Para. 18 of the reasoning. 

[47] See Decision of the Constitutional Court No. U-I-155/11, Para. 23 of the reasoning. 

[48] Cf. H. Battjes, op. cit., pp. 402–403, and S. H. Legomsky, op. cit., pp. 53–55 and 89, and 

G. S. Goodwin-Gil and J. McAdams, op. cit., p. 395. Cf. also the second paragraph of Article 

31 and the third paragraph of Article 32 of the Geneva Convention. 

[49] The fourth paragraph of Article 38 of the Procedures Directive II determines that where 

the third country does not permit the applicant to enter its territory, Member States must 

ensure that access to a procedure is given in accordance with the basic principles and 

guarantees described in Chapter II. Article 60 of the IPA-1 determines that in the event a 

safe third country or a safe European third country denies the applicant entry into its territory, 

the competent authority must examine the application for international protection. 

[50] In conformity with Article 36 of the IPA-1, it is not admissible to remove from the territory 

of the Republic of Slovenia a person who expresses the intention to submit an application for 

international protection until the application is decided on. Article 35 of the IPA-1 determines 

that a person who expresses the intention to submit an application for international protection 

in the Republic of Slovenia and who illegally entered or illegally extended his or her stay in 

the Republic of Slovenia must submit the application for international protection in the 

shortest time possible. Following the preliminary procedure determined by Article 42 of the 

IPA-1, the person must submit before a competent body a statement of the intention to file an 

application for international protection. The procedure for granting international protection 

formally begins by submitting an application with the competent authority (the first and 

second paragraphs of Article 44 of the IPA-1). In conformity with the first paragraph of Article 

41 of the IPA-1, in the procedure for granting international protection it is assessed whether 

an applicant fulfils the conditions to be granted international protection in the Republic of 

Slovenia. Expressing the intention to submit an application for international protection on the 

basis of the IPA-1 does not entail filing an independent application that the [competent] 

authority would decide on by an administrative act, but is merely a phase in the procedure for 

granting international protection, which continues with the phase of filing an application for 

international protection and the procedure for deciding on the application. 

[51] An alien means a person who is not a citizen of the Republic of Slovenia (the first indent 

of Article 2 of the AlA-2). An alien means a person as defined by the AlA-2, with the 
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exception of EU citizens and persons under international protection (the fifteenth indent of 

Article 2 of the IPA-1). 

[52] The seventh indent of Article 2 of the IPA-1 determines the following: “[C]ompetent 

authority" shall mean the ministry responsible for the interior, which conducts international 

protection procedures and takes decisions therein pursuant to [the IPA-1].” 

[53] See Decisions of the Constitutional Court No. U-I-155/11, Para. 31 of the reasoning; and 

No. U-I-189/14, Up-663/14, Para. 23 of the reasoning. 

[54] See Decision of the Constitutional Court No. U-I-155/11, Para. 22 of the reasoning. 

[55] These are the Republic of Croatia, the Republic of Austria, the Italian Republic, and 

Hungary. 

[56] See the CJEU Judgment in the joined cases N. S. v. Secretary of State for the Home 

Department and M. E. and Others v. Refugee Applications Commissioner, Minister for 

Justice, Equality and Law Reform, Para. 78 of the reasoning. 

[57] Ibidem, Para. 80 of the reasoning. 

[58] The IPA-1 regulates the safe third country concept and the safe European third country 

concept. It also regulates a special procedure for declaring a safe third country and a safe 

European third country. In conformity with the second paragraph of Article 54 of the IPA-1, 

the Government designates a safe third country with due regard for the criteria referred to in 

the first paragraph of Article 54 of the IPA-1. The Government designates a safe European 

third country with due regard for the criteria referred to in the first paragraph of Article 57 of 

the IPA-1 (the first paragraph of Article 57 of the IPA-1). The Government must notify the 

European Commission of the declaration of a country as a safe third country or a safe 

European third country (the third paragraph of Article 54 and the third paragraph of Article 57 

of the IPA-1). 

[59] When introducing the safe third country and the safe European third country concepts, 

the legislature regulated the position of an applicant for international protection whose entry 

into the territory of such country would be refused following the rejection of the application for 

international protection on the basis of the second paragraph of Article 55 or the second 

paragraph of Article 58 of the IPA-1. In such an instance, the competent authority must 

abrogate the order rejecting the application for international protection and consider the 

application by itself (Article 60 of the IPA-1). 

[60] See the ECtHR Judgments in Selmouni v. France, dated 28 July 1999, Para. 95 of the 

reasoning; Gäfgen v. Germany, dated 1 June 2010, Para. 87 of the reasoning; and Bouyid v. 

Belgium, dated 28 September 2015, Para. 81 of the reasoning. 

[61] Cf. the ECtHR Judgment in Khlaifia and Others v. Italy, dated 15 December 2016, Para. 

184 of the reasoning. 

[62] Cf. ibidem, Para. 185 of the reasoning. 

[63] Article 10a of the AlA-2 determines the following: 

“(1) The ministry responsible for the interior shall regularly monitor the migration situation, in 

particular on the basis of the information gathered by national authorities, other EU Member 

States, EU institutions, and other relevant international and intergovernmental organisations. 

(2) If the ministry responsible for the interior assesses, on the basis of the information 

gathered by the authorities and institutions referred to in the preceding paragraph, that the 

changed circumstances in the field of migration in the Republic of Slovenia might endanger, 

or has already endangered, the public order or internal security of the Republic of Slovenia, 

and thus possibly hamper the functioning of its central institutions and the provision of its vital 

functions, it shall propose that the Government of the Republic of Slovenia propose that the 

National Assembly of the Republic of Slovenia decide, taking into account the proportionality 
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principle, on the application of Article 10b of this Act for no longer than six months, and 

determine the area where this measure is to be implemented. The National Assembly of the 

Republic of Slovenia shall adopt a decision thereon by a majority vote of all deputies. 

Following the same procedure, the National Assembly of the Republic of Slovenia may, on 

the proposal of the Government of the Republic of Slovenia, extend the application of Article 

10b of this Act every six months if the reasons therefor still exist. Prior to the Government's 

consideration, the National Security Council shall deliver an opinion on the proposal to apply 

and extend the application of Article 10b of this Act. 

(3) In the proposal referred to in the preceding paragraph, the ministry responsible for the 

interior shall prepare an assessment of the possible consequences of the changed 

circumstances in the field of migration as to their adverse effect on the public order and 

internal security of the Republic of Slovenia, which could possibly hamper the functioning of 

its central institutions and the provision of its vital functions. The assessment shall take into 

account the situation in the countries from which the aliens intend to enter or have entered 

the Republic of Slovenia and the migration situation in the region, the number of aliens 

staying illegally in the state and aliens with a decision granting permission to stay, the 

number of applicants for international protection and persons under international protection in 

the Republic of Slovenia, the accommodation and integration capacity of the Republic of 

Slovenia for all those categories of aliens, and the possibility of implementing the Act 

governing international protection, as well as any other factors that might adversely affect 

public order and internal security. 

(4) The Government of the Republic of Slovenia shall provide a monthly report to the 

National Assembly on the implementation of Article 10b. As soon as the reasons referred to 

in the second paragraph of this Article cease to exist and the implementation of Article 10b of 

this Act is no longer necessary, the ministry responsible for the interior shall propose that the 

Government of the Republic of Slovenia propose that the National Assembly of the Republic 

of Slovenia decide on the early cessation of the application of Article 10b of this Act. The 

National Security Council shall submit an opinion on the proposal. The National Assembly of 

the Republic of Slovenia shall adopt a decision thereon by a majority vote of all deputies. 

(5) The decision referred to in the preceding paragraph may also be proposed by at least ten 
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and order and the safeguarding of internal security.” 
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(Gazette of the National Assembly dated 10 January 2017). 

[66] Ibidem. 
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Contribution to Understanding Law], 5th revised edition, Zbirka Pravna obzorja, Ljubljana 
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the Strategy regarding the National Security of the Republic of Slovenia, Official Gazette RS, 

No. 27/10 – hereinafter referred to as the RSNS-1). 

[69] See Point 5.1. of the RSNS-1. 

[70] Cf. L. Pitamic, Naravno pravo in narava prava [Natural Law and the Nature of Law] 
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emergency shall be declared whenever a great and general danger threatens the existence 
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[74] See the CJEU Judgments in C. K., H. F., A. S. v. Republic of Slovenia, Para. 69 of the 
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the joined cases Bashar Ibrahim and Others v. Bundesrepublik Deutschland and 
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the reasoning; and Ilonka Sayn-Wittgenstein v. Landeshauptmann von Wien, C-208/09, 

dated 22 October 2010, Para. 86 of the reasoning. 
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