
 

REPUBLIKA SLOVENIJA 

USTAVNO SODIŠČE 

 

Up-2530/06 
5 March 2010 
 

 

THE CONCURRING OPINION OF JUDGE MAG. JADRANKA SOVDAT 
IN CASE NO. Up-2530/06, 

 JOINED BY JUDGE MAG. MARIJA KRISPER KRAMBERGER 
 
 
 

"We must seek justice, but at the same time attend to 
legal certainty, for it is itself a component of justice, and (…) 
build the rule of law which must possibly satisfy both 
concepts." (Radbruch, from Appendix III to Philosophy of 
Law,)[1]  

 
  

 
 
1. The Disciplinary Court of the Bar Association of Slovenia found the complainant 
responsible for a violation of the professional duties of a lawyer pursuant to the sixth 
paragraph of Article 77.a of the Statutes of the Bar Association of Slovenia (hereinafter 
referred to as the BAS) (Official Gazette RS, No. 15/94 et sub.), in conjunction with 
Article 18 of the Lawyers Professional Code of Conduct, since, as a representative of the 
BAS, he unjustifiably refused to carry out the duty to be present during a search of a 
lawyer’s office. It imposed on him a disciplinary measure, i.e. a warning. The Supreme 
Court, which acting as an appellate disciplinary court, rejected the complainant’s appeal 
as time-barred, and dismissed the appeals of his defence counsel and of the Disciplinary 
Court prosecutor, adopted a number of standpoints. One of the adopted standpoints was 
that the complainant did not have the right to refuse to be present during the search of 
the lawyer’s office. I agree with the finding of the decision that, in light of the 
complainant’s allegations, which he primarily kept directing at the court search warrant, 
before the beginning of the search as well as in legal remedies against the court 
decisions, this is the central standpoint of the contested decision. I also agree with the 
fact that the said standpoint cannot be deemed unconstitutional as a court warrant must 
enjoy respect for the power of a decision made by the judicial power equally as any other 
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court decision. If the legal order does not provide any legal remedies against such (and it 
does not follow from the constitutional order that the statutory regulation is 
unconstitutional if it does not provide legal remedies), the warrant is binding. In this case, 
it is binding also for the representative of the BAS when fulfilling the duty following from 
the second paragraph of Article 8[2] of the Lawyers Act[3] (hereinafter referred to as the 
LA).[4] The Constitutional Court did not consider the question of which legal remedy is 
available to the lawyer whose office is searched or even to the clients of this lawyer, and 
whether the court warrant is constitutional from their viewpoints, as this was not the 
subject of deciding in this case.  
 
 
2. The essential allegation of the complainant directed against the court search warrant is 
that the particulars stated in the reasoning denoting which files and objects were to be 
searched for in the lawyer’s office,[5] should have been stated in the operative provisions 
and not merely in the reasoning, since police officers are allegedly only bound by the 
operative provisions, whereas they are allegedly not even obliged to read the reasoning 
of a court warrant, thus on such basis they could search the entire office of a lawyer. 
Thereby, the complainant does not provide a legal qualification specifying which human 
right such would entail a violation of. This is understandable, in a way, since it could be 
merely a question of legality and, in this respect, it would certainly be more appropriate if 
the contents of the reasoning of the court warrant, the obligatory presence of a 
representative of the BAS, and the obligation to respect the secrecy of documents and 
objects not defined as the subject of the search were stated in the operative provisions of 
the warrant, whereas the reasoning would state what is now written in the operative 
provisions, i.e. that the above-stated is ordered because Article 8 of the LA must be 
respected in the search of a lawyer’s office.[6] Nevertheless, the mere issue of the 
interpretation of the procedural rules defining the manner in which a court decision is 
structured cannot be the subject of review in a constitutional complaint unless at the 
same time a matter of constitutionality is at issue.     
 
 
3. I agree with the arguments of the decision, therefore I voted in favour of the dismissal 
of the constitutional complaint. However, I also wish to draw attention to the fact that the 
contested decision of the Supreme Court also contains standpoints which are, in my 
opinion, unconstitutional or which [could] consequently lead to unconstitutionality or may 
even lead to severe violations of human rights, not those of the complainant, but those of 
the clients of the lawyer whose office was searched.  Moreover, in my opinion this raises 
another serious issue, namely the issue of the constitutionality of the statutory regulation 
of searches when such concern a lawyer’s office, which makes it necessary for the 
legislature to regulate the issues pointed out below as soon as possible in order to 
prevent, in future cases of searches of lawyers’ offices, violations of Article 35, the first 
paragraph of Article 37, the first paragraph of Article 38, and, in cases involving the 
defence of defendants in criminal proceedings, even of Article 29 of the Constitution. It is 
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true, however, that the standpoints that I consider unconstitutional do not constitute the 
central standpoint of the decision, and it is also true that in this case what follows from 
this was not even highlighted since a situation wherein these issues could have arisen as 
key issues did not occur. The representative of the BAS namely left the site of the search 
before it began.  
 
 
 
4. In addition to the requirements determined in Article 8 of the LA, the provisions of the 
Criminal Procedure Act (Official Gazette No. 32/07 – official consolidated text et sub. – 
hereinafter referred to as the CPA) apply for the search of a lawyer’s office. Pursuant to 
these provisions, inter alia, a search is to be conducted by the investigating judge of a 
competent court (the first paragraph of Article 171 of the CPA), who may assign the 
execution of a warrant ordering a search of premises or a personal search (the third 
paragraph of Article 172 of the CPA) to the police, which evidently is generally what 
happens,[7] whereby two adults must be present at the search as witnesses. Before the 
search begins, the witnesses must be warned to observe closely how the search is 
conducted, and they must be informed of their right to make objections before signing the 
record of the search if they consider its content to be inadequate (the third paragraph of 
Article 216 of the CPA). I highlighted precisely the provisions stated above because: 1.) it 
is obvious that a general rule has been established according to which the police carry 
out searches of lawyers’ offices (as well), although in my opinion the investigating judge 
should not assign such task to the police, and 2.) in the contested decision, by limiting 
the role of the representative of the BAS to having the right to be present and to make 
objections, comments, and suggestions that are entered into the record “as anybody who 
has the right to be or must be present during a search of premises for the purposes of 
the protection of his rights or the rights of other persons in accordance with the 
provisions of the seventh paragraph of Article 216 and Articles 79-82 of the CPA", the 
Supreme Court assigned the representative of the BAS only the role of a witness in the 
performance of his duties pursuant to Article 8 of the LA. From a constitutional point of 
view, both reasons seem highly questionable to me.  
 
 
5. The special rules which must apply in the search of a lawyer’s office are intended to 
protect professional secrecy. Despite the fact that we usually refer to legal professional 
privilege, this is not a lawyer’s privilege, but entails, by its nature, his duty to protect the 
rights of third parties who are in a confidential relationship with the lawyer. Thereby, it is 
most important that this in fact concerns the protection of the human rights of his clients, 
which is ensured by the Constitution within Article 35, the first paragraph of Article 37, the 
first paragraph of Article 38, and, in the case of a counsel for the defence in criminal 
proceedings, also within the framework of the right to defence determined by Article 29 of 
the Constitution, since the confidentiality of the relationship between a lawyer and a 
defendant is, so to speak, a natural constituent part of the said right.[8] A search of a 
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lawyer’s office is therefore undoubtedly an attack on the professional secrecy on which 
this confidential relationship is based.[9] And therefore, a search of a lawyer’s office must 
be carried out only in exception, however, the exceptional nature of such a search cannot 
entail that a search of a lawyer’s office would not be permitted in the event of suspicion 
that a lawyer has committed a criminal offence. If a search is permitted, it is precisely in 
order to protect these human rights that the rules according to which the search may be 
conducted must be set out in detail. The Constitutional Court has already adopted the 
position precisely regarding the constitutional provisions protecting human dignity, 
personal rights, privacy, and safety (Articles 34 to 38 of the Constitution) that these are 
provisions which have a special place among human rights and fundamental freedoms, 
and which prohibit everyone - beginning with the State - from (inadmissibly) interfering 
therewith (Decision No. U-I-25/95, dated 27 November 1997, Official Gazette RS, No. 
5/98, and OdlUS VI, 158, Para. 32 of the reasoning). The basic condition set by the 
Constitution is that a limitation of human rights and fundamental freedoms may be 
prescribed only by law, for, pursuant to the second paragraph of Article 15 of the 
Constitution, if the manner in which a human right is exercised may (only) be determined 
by law, then under the conditions set by the Constitution in the third paragraph of the 
same Article, the limitation of the human right must all the more be determined by 
law.[10] The regulation must be specific and unambiguous in order to rule out any 
possibility of arbitrary deciding by a state authority. As the Constitutional Court has 
already stressed in several decisions, legal certainty (lex certa) is a primordial element of 
a state governed by the rule of law (Article 2 of the Constitution) and would apply as an 
imperative constitutional postulate even if it were not explicitly mentioned in the 
Constitution (Decision No. U-I-25/95, Para. 42 of the reasoning). 
 
 
6. When a court warrant specifies the files to be examined, it is perfectly logical that the 
judge who issued the warrant cannot order, for example, that the second file from the left 
on the third shelf on the left-hand side of the lawyer’s study should be taken out and 
therein the first three documents should be examined and seized (if I may exaggerate), 
such that it could be said that judicial power ordered with absolute precision what the 
subject of the search is. Since, naturally, such level of precision is impossible, it is 
necessary to set up other mechanisms to ensure the protection of human rights. The first 
mechanism is undoubtedly a court decision which allows such interference, and which is 
required by the Constitution in the second paragraph of Article 36. As soon as a court 
warrant exists, at least three basic questions are raised:  
1. Who should search the lawyer’s office for the files that, according to the court warrant, 
are permitted to be the subject of the search and who should select the documents that 
are to be examined? 
2. Who is to make an assessment of whether it is admissible to seize all the selected 
documents? 
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3. Who may object to the seizure of documents, and, in the event of such, who decides 
thereon and when, and what happens to the seized documents until such decision is 
taken? 
 
 
7. Pursuant to Slovene regulations, the answers to these questions are the following: The 
files are to be searched for by the police, who also decide what they will seize and when 
this will happen (while conducting the search). Nobody can effectively object to such in a 
way that would prevent the seizure, therefore the one who in this State is called upon to 
decide objectively and independently (a part of this decision-making of course also being 
the protection of human rights), i.e. the courts - cannot decide thereon and because of 
that they cannot decide on the protection of professional secrecy either, which is in the 
particular interest of the clients who are not associated with the search of the lawyer’s 
office, on the basis of the first paragraph of Article 23 of the Constitution, and regarding 
human rights, particularly on the basis of the fourth paragraph of Article 15 of the 
Constitution. If we define the role of a representative of the BAS as the role of a 
“qualified” witness, then pursuant to the third paragraph of Article 216 of the CPA [the 
duty of] such witnesses [is to] closely observe how the search is conducted and they 
have the right to make objections before they sign the record of the search if they 
consider its contents inadequate. Neither the witness referred to in the third paragraph of 
Article 216 of the CPA nor the representative of the BAS merely in the role of such 
witness has the right to assess the contents of the documents that the police wish to 
seize, and even less right to object to the seizure thereof. The objections made by 
witnesses to be entered into the record may play a role in criminal proceedings in 
comprising an assessment of whether individual evidence was obtained in a 
constitutional and legal manner. They play no role whatsoever in preventing 
interferences with the rights of the lawyer’s clients. It is no less important to raise a 
question as to the extent to which the seizure of documents from files is permitted, i.e. 
documents which are a reflection of the confidential relationship between a lawyer, as a 
defence counsel in criminal proceedings, and his client, as a defendant in the same 
proceedings. There is no possibility for the representative of the BAS to prevent 
inadmissible interferences with these rights. Therefore his presence cannot play the role 
for which it was enacted by the legislature, i.e. the protection of the confidential 
relationships between a lawyer and his clients. Violations of human rights thereby 
already occur; in their nature they may be such that a question arises as to whether their 
consequences are at all remediable, such as is prescribed by the fourth paragraph of 
Article 15 of the Constitution.     
 
 
8. Therefore, in my view, the standpoint according to which a representative of the BAS 
may act merely in the role of a witness who may only put forward objections and 
comments to be entered into the record is unconstitutional, however, this 
unconstitutionality does not remain at the level of a statutory interpretation contrary to the 
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Constitution, but is incorporated into the statutory regulation in force itself. The latter is 
not sufficient to achieve the purpose pursued by Article 8 of the LA[11], which is also 
confirmed by the standpoints adopted by the ECtHR on the interference with the 
confidential relationship between a lawyer and his client. 
 
9. In its judgment in the case Wieser and Bicos Beteiligungen GmbH v. Austria, dated 
16 October 2007, the ECtHR examined whether national law ensures appropriate and 
effective safeguards to prevent any abuse and arbitrariness.[12] It established that the 
safeguards provided for by the Austrian criminal procedure were fully complied with as 
regards the search of documents. Whenever the representative of the Bar Association 
objected to the seizure of a particular document, this document was sealed. Later the 
investigating judge decided, in the presence of the applicant, which documents were 
subject to professional secrecy, and returned a number of them to the applicant. The 
same safeguards, however, were not observed as regards electronic data. The 
representative of the Bar Association could not properly exercise his supervisory function 
in this respect.[13] The ECtHR found that, due to the failure to comply with these 
safeguards, the search and seizure of the data in digital form were disproportionate to 
the legitimate aim pursued. It therefore decided that the applicants’ right determined in 
Article 8 of the European Convention on Human Rights (hereinafter referred to as the 
ECHR) was violated. It established an infringement of the same Convention right also in 
its judgment in the case Iliya Stefanov v. Bulgaria, dated 22 May 2008.[14] Among other 
things, the presence of two witnesses with no legal education was problematic, and 
therefore it is highly unlikely that they were able to assess, independently of the 
investigators, whether particular evidence was protected by professional privilege. The 
presence of these witnesses therefore did not entail an effective safeguard against 
excessive police interference with the professional secrecy of the applicant.[15]  
 
10. While a statutory requirement corresponding to the second paragraph of Article 8 of 
the Slovene LA has evidently not been enforced in Bulgaria, it is different in France. 
Notwithstanding this, the ECtHR established an infringement of a Convention right in its 
judgment in the case André and other v. France. The search of a lawyer’s office was 
carried out in the presence of the Head of the Bar Association. The documents that were 
seized included handwritten notes of the lawyer and the documents on which the notes 
of the lawyer in his own handwriting were added. The Head of the Bar Association 
explicitly stated that these were the lawyer’s private documents and therefore they were 
absolutely protected by professional secrecy. The applicants lodged a request for 
cassation against the seizure, which was unsuccessful. The ECtHR found that a special 
guarantee applied to the search because it was carried out in the presence of a 
representative of the Bar Association. Furthermore, the presence of this representative 
and his observations related to the protection of professional secrecy were stated in the 
record of the relevant investigative act. However, the presence of this representative and 
his objection did not prevent the actual examination and seizure of documents subject to 
professional secrecy.[16] The ECtHR also established that the search warrant was 
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written very broadly as it referred to the search and seizure of all the documents and data 
storage devices related to the alleged fraud which might have been found on the 
premises of the applicants. The search of the applicants’ premises was carried out 
merely because of their role as lawyers of the suspected company, as the applicants 
were not suspected of being involved in the criminal offence.[17] On the basis of 
everything stated above, the ECtHR established that the search and seizure of the 
applicants’ documents were disproportionate to the legitimate aim pursued.[18] 
Therefore, [it established that] Article 8 of the ECHR was violated.  
 
 
11. Whenever the ECtHR has established that sufficient guarantees for respect for rights 
have been fulfilled, it has decided the cases already at the level of the inadmissibility of 
the case. In this context, in its decision on the inadmissibility of the application in the 
case Alwin Tamosius v. United Kingdom, dated 19 September 2002, it examined whether 
the search was carried out with sufficient procedural safeguards to prevent any abuse 
and arbitrariness. It stated that the search of a lawyer’s office interferes with or threatens 
to interferes with the protection of professional secrecy and may have repercussions on 
the proper administration of justice, and hence on the rights determined in Article 6 of the 
ECHR.[19] In this particular case, the search was carried out under a court warrant, 
which, contrary to the allegations of the applicant, was not excessively broad. The 
warrant that was executed was accompanied by a schedule of 35 companies and 
individuals listed as being under investigation. The applicant did not persuade the ECtHR 
that he was not able to assess whether the investigators acted unlawfully. Furthermore, 
the search was carried out under the supervision of counsel, whose task was to 
identify[20] which documents were protected by professional privilege. Although the 
applicant claimed that this was not a sufficient safeguard, the ECtHR noted that the 
counsel was under instructions to act independently of the investigators and to give 
independent advice. The applicant also did not claim in any domestic proceedings that 
the counsel had made erroneous decisions. The ECtHR established that in domestic law 
such privilege provides a sufficient safeguard against interferences with professional 
secrecy and the administration of justice, therefore the search was not disproportionate 
to the aim pursued.  
 
12. Judgments of the ECtHR have the power of precedent, therefore the standpoints of 
the ECtHR are also binding on Slovene State authorities.[21] The Constitutional Court 
has already stressed such.[22] Besides the standpoints of the ECtHR, it is worth noting 
that a number of countries provide for additional guarantees in their legal orders relating 
to searching a lawyer’s office in order to prevent violations of human rights or even 
abuse. In France, for example, a search of a lawyer’s office may be carried out only by a 
judicial officer (a magistrat)[23] in the presence of the Head of the Bar Association, 
whereas a representative of the Bar Association may prevent, by the powers vested in 
him, an inadmissible interference with human rights. In this respect, a special role was 
played by the case law of the highest court in the State, which had established certain 
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conditions even before the enactment of the mentioned regulation in 2000. In particular, it 
developed standpoints on the exceptional admissibility of the seizure of the 
correspondence between a lawyer and his client if the seized documents are evidence of 
the lawyer’s involvement in a criminal offence,[24] and it decided the same in cases 
concerning the seizure of electonic data.[25] Despite all these safeguards, a violation of a 
Convention right may occur, as follows from the judgment of the ECtHR in the case 
André and other v. France. 
 
 
13. Also in the Federal Republic of Germany the police may not examine files [at a 
lawyer’s office] without the lawyer’s permission. This is exclusively the right of a State 
Prosecutor.[26] The lawyer may insist on sealing the disputed documents even if the 
State Prosecutor is present. The lawfulness of the measure is decided upon by the court 
in appellate proceedings. In Belgium, certain practices have evolved, notwithstanding the 
absence of the (relevant) explicit statutory provisions, according to which the 
investigating judge must personally be present in the search of the premises, after he 
has informed the Head of the Bar Association and called for a representative of the 
Association to be present at the search.[27]  
 
14. By his conduct the applicant evidently pursued justice. This was explicitly stated by 
the first panel of the Disciplinary Court, which took into consideration the fact that by his 
conduct the applicant “wished to pursue the legitimate aims of the protection of the 
inviolability of the lawyer’s office in terms of the protection of the confidentiality of the 
data of the lawyer’s clients” as one of the reasons for pronouncing the mildest 
disciplinary measure. However, in so doing, the applicant could not be successful unless 
he took into acount legal certainty, a component of which is also compliance with court 
decisions. As I have already stated above, this was the essential reason why I voted in 
favour of the dismissal of the constitutional complaint. I believe that it was necessary to 
draw attention to the unconstitutionality of some of the standpoints handed down by the 
Supreme Court in this regard, and to the fact that, in light of the standpoints of the ECtHR 
and a number of examples from the comparative data, it is necessary for the legislature 
to supplement the regulation determined in Article 8 of the LA either by amending this Act 
or the CPA in the part that regulates the search of premises.  
 
 
 
 
 
 

Mag. Jadranka Sovdat 
        J u d g e 
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  Mag. Marija Krisper Kramberger 
        J u d g e 

 
 
 
Endnotes: 
 
[1] G. Radbruch: Filozofija prava [Philosophy of Law], Študijska izd., Cankarjeva založba 
(Zbirka pravna obzorja; 16), Ljubljana 2001, p. 281. 
[2] It reads as follows: "A representative of the Bar Association of Slovenia shall be 
present at the search of a lawyer's office." 
[3] Official Gazette RS, No. 18/93 et sub. 
[4] Conversely, the Supreme Court stated in the contested decision that the BAS 
representative has the right to assess whether the search warrant is drawn up in 
accordance with the law. Such standpoint would be reasonable only if the legal order 
provided for a special legal remedy by which he could contest the (constitutionality and) 
legality of the court warrant.   
[5] In the reasoning of the court warrant it is stated: "Business and other documents of 
the company (…) referring to the actual and modified records, the income (…) in (…) 
from 1996 onwards, statements of accounts sent (…), data on current accounts and 
transactions on them, a list of the financial assets of the company and in (…), data and 
evidence referring to the assets owned by the company (…), as well as to all the 
confidential documents of A. A. referring to the operations of the company (…) and the 
representation of the suspects B. B. and C. C." 
 [6] The first paragraph of this Article stipulates: "A search of a lawyer's office shall be 
permitted only on the basis of a warrant issued by the competent court and only with 
reference to the records and objects explicitly stated in the search warrant. The search 
shall not affect the secrecy of other documents and objects." 
 [7] Horvat denotes such as an operative investigative act which is normally not 
performed by an investigating judge himself. See Š. Horvat, Zakon o kazenskem 
postopku s komentarjem, GV Založba, Ljubljana 2004, p. 402. 
 [8] "The privilege protecting from disclosure communications between solicitor and client 
is a fundamental right - as fundamental as the right to counsel itself since the right can 
exist only imperfectly without the privilege. The Courts should be astute to protect both." 
Cf.  the Supreme Court of Canada in the judgment Descôteaux et al. v.  Mierzwinski, 
[1982] 1 S.C.R. 860. 
[9] Cf.  the European Court of Human Rights (hereinafter referred to as the ECtHR) in the 
judgment in the case André and other v. France, dated 24 July 2008, in Para. 41: "The 
Court assesses that searches and seizures in the case of lawyers undoubtedly entail an 
attack on professional secrecy, which is a basis of the confidentiality relationship 
between a lawyer and his client." 
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[10] In the aforementioned judgment of the Supreme Court of Canada, the Court 
established that the legislation enabled the search of a law office and the seizure of the 
objects for which there existed reasonable reasons that they entailed evidence in relation 
to the commission of a particular criminal offence, but it did not lay down a special 
procedure that would apply to such cases. The Court believed that in granting a search 
warrant the judge must be particularly demanding and must grant it if there is no other 
reasonable alternative. Moreover, the search should be made in the presence of a 
representative of the Bar. The Supreme Court “ordered” the courts to set out in the court 
warrant procedures for its execution which take into account the right to privacy and limit 
the interferences with this right to what is strictly unavoidable.  
[11] Therefore, in the contested decision the standpoint of the Supreme Court according 
to which "the lawyer’s departure from the premises of the search may result in the search 
being carried out without the supervision of a lawyer" is questionable as well. 
[12] It examined, in particular, whether the warrant was issued by a judge, whether the 
scope of the warrant was reasonably limited, and - since the search of a lawyer's office 
was concerned - whether it was carried out in the presence of an independent observer 
in order to ensure that documents protected by professional secrecy were not seized. 
The ECtHR found that the search warrant was issued by the investigating judge and that 
the scope of the warrant was reasonably limited. 
[13] Whereby the list of computer files seized was not drawn up at the end of the search 
but only subsequently. Moreover, the police officers did not inform the applicant or the 
representative of the Bar of the results of the search before leaving the premises. 
[14] The ECtHR examined the severity of the offence in connection with which the search 
was carried out, whether it was carried out on the basis of a court warrant, whether the 
warrant was based on reasonable suspicion, and whether its scope was reasonably 
limited. It also reviewed the manner in which the search was executed, and – since this 
concerned a lawyer’s office – whether it was carried out in the presence of an 
independent observer in order to ensure that evidence subject to legal professional 
privilege was not seized. The ECtHR also examined the possible repercussions on the 
work and reputation of the persons affected by the search. See Para. 38 of the judgment. 
[15] The ECtHR found that the search warrant was based on a sufficiently reasonable 
suspicion and that it was issued by a court. However, neither the warrant nor the 
application for its issue specified what was expected to be found in the applicant’s office, 
or whether privileged material was to be seized as well. The warrant was therefore drawn 
up in overly broad terms and was thus not capable of minimising the interference with the 
applicant's right determined in Article 8 of the ECHR and with professional secrecy. On 
the basis of this warrant, the search, too, was carried out in an excessively broad 
manner. The entire computer used by the applicant for his work was seized, and it is 
natural to suppose that it contained files covered by professional privilege. The ECtHR 
therefore established that in these circumstances the search disproportionately interfered 
with the applicant’s professional secrecy. See Paragraphs 40–43 of the judgment. 
[16] Para. 44 of the judgment. 
[17] Para. 46 of the judgment. 
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[18] Para. 48 of the judgment. 
[19] Regarding this, the ECtHR refers to its judgment in the case Niemietz v. Germany, 
dated 16 December 1992, Para. 37. 
[20] The Inland Revenue obtained a search warrant in order to search the applicant's 
premises. During the search some 69 documents, files, and books were examined and 
seized. Officers searched for relevant data. Once their relevance had been established, 
the documents were then reviewed by the counsel nominated by the Attorney General. 
The task of the counsel was to advise whether any document was or was not subject to 
professional privilege. Any document found to be subject to privilege was returned to the 
applicant's attorneys. All the documents seen by counsel were listed, with counsel's 
opinion as to each.  
[21] See B. M. Zupančič in: The Owl of Minerva, Essays on Human Rights, Eleven 
International Publishing, Utrecht 2008 (On the Interpretation of Legal Precedents and of 
the Judgements of the European Court of Human Rights), pp. 351–392. 
[22] Decision No. U-I-65/05, dated 22 September 2005 (Official Gazette RS, No. 92/05, 
and OdlUS XIV, 72), Para. 12 of the reasoning, inter alia, stipulates: "The Constitutional 
Court must consider this case law irrespective of the fact that it was adopted in a case in 
which Slovenia itself did not participate in proceedings before the ECtHR." 
[23] Pursuant to Articles 56-1 and 96 of the Code de procédure pénal, the search of a 
lawyer's office and of the premises of his residence may be carried out only by a judicial 
officer (a magistrat – normally the investigating judge or the State Prosecutor) in the 
presence of the Head of the Bar Association or his deputy, to whom the judicial officer 
first presents the contents of the reasoned court decision. Only the judicial officer and the 
Head of the Bar Association may become acquainted with the documents found on the 
site of the search before they are seized. If the Head of the Bar Association objects to the 
seizure of a particular document, it must be sealed, a report must be written and the 
sealed document must be submitted to the ‘Judge of freedoms and detention’, who 
decides on its seizure after previously hearing the judicial officer who conducted the 
search, the State Prosecutor, the lawyer whose premises were searched, and the Head 
of the Bar Association.  
[24] Judgments of the Criminal Chamber of the Court of Cassation dated 12 March 1992, 
20 January 1993, and 27 June 2001. 
[25] Judgments of the Criminal Chamber of the Court of Cassation dated 14 November 
2001 and 8 August 2007. 
[26] Article 110 of the Criminal Procedure Act (Strafprozessordnung). 
[27] In theory, there exist various positions regarding the powers vested in the 
investigating judge and the Head of the Bar Association in an examination of the files and 
private notes of a lawyer. Some authors claim that where the investigating judge believes 
that evidence is to be found in the files of the lawyer, he should indicate such to the Head 
of the Bar Association. The latter should examine the file by himself in order to establish 
whether it really contains evidence, and in such case he should hand them over to the 
judge. See M. Franchimont, A. Jacobs, and A. Masset, Manuel de procédure pénale, 
Second edition, Larcier, Bruselj 2006, p. 462. Others believe that such interferes with the 

http://odlocitve.us-rs.si/usrs/us-odl.nsf/o/AC7E07E02E135938C125717200288E1E
http://odlocitve.us-rs.si/usrs/us-odl.nsf/o/AC7E07E02E135938C125717200288E1E
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powers vested in the investigating judge. In their opinion, only the investigating judge 
may decide which documents are protected by professional secrecy, after consulting the 
Head of the Bar Association or his deputy if necessary. See H.-D. Bosly and D. 
Vandermeersch, Droit de la procédure pénale, Fourth edition, La Charte, Bruges 2005, p. 
663. 
 
 


