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The decisive point of dissent between the majority and the minority of the judges in the 

case at issue lies in the assessment of the constitutional consistency of the consequence 

that ensues if a list of candidates does not observe the so-called gender quota. The 

consequence entails the rejection of the list of candidates in its entirety (the loss of the 

passive right to vote) without the possibility to remedy the list. I agree with the majority 

position that such a consequence, although severe, is consistent with the Constitution. 

I agree with the underlying reasons of the Order. This also applies to Paragraph 29 of the 

Order. Therein, the Constitutional Court replies to the allegation of complainant Damijan 

Kozina that there had been different treatment of lists of candidates. The Supreme Court 

affirmed the rejection of his list, but confirmed the list of another proposer (entitled Čuš’s 

list), although neither list fulfilled the condition arising from the gender quota. 

Why, thus, does the case not concern an instance of treatment (and a violation of the 

second paragraph of Article 14 of the Constitution) although the Supreme Court rejected 

the complainant’s list but allowed Čuš’s list to participate in the election? Or, put 

differently, why is the complainant’s list not permitted to participate in the election if the 

Supreme Court also allows lists that do not observe the gender quota (and are thus, as is 

the complainant’s list, not determined in accordance with the law) to participate in the 

electoral battle? 

The reason for the different treatment is convincing, sound, and objectively justified.  

When determining the statutory regulation that requires an electoral commission to reject 

substantively deficient lists of candidates without providing an additional time limit to 

remedy such, the legislature proceeded from the experientially logical (i.e. reasonable) 

presupposition that the proposer is not only the one who can but also the one who has to 

ensure that the list is substantively adequate. Whoever compiles a list of candidates must 

ensure that it contains a sufficient number of female and male candidates, that the 
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candidates are of age, and that they are alive. If doubts arise, the proposer is obligated to 

verify whether these conditions are fulfilled. The obligation to submit a list of candidates 

that is in accordance with the law (i.e. a substantively correct list) does not entail a 

disproportionate burden on the proposer.1 

However, the legislature did not explicitly regulate the exceptional situation that occurs if a 

list of candidates is substantively deficient despite the fact that the proposer acted with 

due diligence and did (verified) everything the law required of him or her. The proposer of 

the list entitled Čuš’s list submitted a list of candidates that was substantively correct (i.e. 

in accordance with the law). The list became substantively deficient as a result of the 

(subsequent) illegality of the candidature of one of the female candidates. The proposer 

could not influence the reason for the invalidity of that candidature (the candidate in 

question featured on two lists), as he could not have known of it – and was not even 

allowed to – at the time he submitted his list. As the Supreme Court rightly established 

(Judgment No. Uv 8/2018, dated 12 May 2018), this is precisely the circumstance that 

significantly distinguishes the mentioned case from the case of the complainant.2  

The Supreme Court interpreted the NAEA in accordance with the Constitution when it 

provided convincing reasons why, in exceptional circumstances, also a list of candidates 

that does not observe the gender quota may participate in an election without such 

resulting in an inequality as to different lists or candidates.3 

The outcome of the weighing between the (individual’s) right to vote and ensuring 

observance of the gender quota (as a collective good) was different in the instance where 

the proposer compiled a list diligently than in the instance where the proposer acted 

without due diligence.4 Especially the latter – the proposer’s (lack of) diligence and 

(in)ability to influence the reason underlying a substantive deficiency – is in my opinion a 

sound reason justifying the different treatment. 

Dr Špelca Mežnar 

Judge 

 

                                                           

1 Held by the Constitutional Court also in Decision No. Up-304/98, dated 19 November 1998. 

2 The complainant not only could have been aware of the incorrectness of his list throughout the relevant 

time, he was in fact obligated to know. 

3 See Paragraphs 21 and 22 of the reasoning of Supreme Court Judgment No. Uv 8/2018, dated 12 May 

2018. 

4 In the first instance, the passive right to vote takes precedence (the list may participate although it does 

not satisfy the gender quota), whereas in the second instance the gender quota prevails (the list is rejected 

because it does not observe the gender quota). 


