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1. I completely agree with the Order. In this separate opinion I merely wish to provide 

some additional highlights. Firstly, no amendments to electoral rules are admissible 

during an election period.1 Already due to such, the Constitutional Court may not adopt a 

decision on the constitutionality of an electoral law during such period. Such a decision 

could namely lead to the abrogation of individual statutory provisions as well as the 

establishment of the unconstitutionality of laws. Although the Constitutional Court has 

observed this rule for a long time, it is true that after more than twenty years of deciding 

on constitutional complaints in electoral cases, the case at issue here provided the first 

opportunity to also explicitly put such in writing. It is also true that many petitioners decide 

to challenge electoral legislation precisely before or even during an election, while 

otherwise it does not trouble them. During periods when there are no elections, the 

Constitutional Court broadly recognises the legal interest of voters for a review of the 

constitutionality of electoral legislation, and even continued to do so after it strongly 

restricted its position regarding such in general, precisely in order to avoid changes in 

electoral rules during the above mentioned period. This is also a reason why a decision 

on the petition has to be postponed until a later time, as we cannot make the lodging 

thereof dependent on the exhaustion of the alleged unconstitutionalities before the 

Supreme Court when it decides in an a priori electoral dispute.   

 

2. In accordance with this position, we also deemed that a change of our positions 

regarding the constitutionally consistent interpretation of legislation that we adopted in 

Decision No. Up-1033/17, dated 30 November 2017 (Official Gazette RS, No. 72/17), 

would constitute an inadmissible amendment of the rules after an election had already 

been called; in that case we decided on the determination of the number of electors for 

elections to the National Council. We expressly wrote that such may not apply until the 

                                                           

1 There is a reason why the Code of Good Practice in Electoral Matters suggests that electoral rules should 

not be open to amendment less than one year before an election.   
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next elections. Otherwise we would be concerned not only with the retroactive 

enforcement of rules or their mandatory interpretation, but also with the establishment of 

inequalities. The same would have happened in the case at issue – with regard to those 

who observed the strict rules and whose lawful lists of candidates were confirmed, and 

even more so with regard to those who did not even submit lists of candidates precisely 

due to the fact that they failed to comply with these strict rules in time or to those who did 

not lodge an appeal against the decisions of the competent electoral commissions 

[rejecting their lists]. The strictness of these rules and the consequences of failure to 

comply with them have been known for a long time and the Constitutional and Supreme 

Courts have clarified them in a number of decisions. Therefore, no political stakeholder 

can claim that they were unexpected, which is also explained in the Order.   

 

3. It is generally accepted that the time frame of an election, from the calling of the 

election until election day, is precisely determined in advance.2 The situation in Slovenia 

can be no different. However, in Slovenia these time limits are also constitutionally 

restricted by the third paragraph of Article 81 of the Constitution. The electoral process 

and all electoral tasks have to be completed within this time period. Already the decree by 

which an election is called (which is a regulation) determines when electoral tasks may 

begin and sets the date of the election. The National Electoral Commission may only 

determine the dates and time limits for performing electoral tasks within this time frame, 

whereby it also has to take into account the requirement that the candidates have to be 

announced in time for the election campaign (which begins 30 days before election day) – 

i.e. in order to ensure that all female and male candidates have the same opportunities to 

present themselves and their programmes to the voters, as well as to ensure that the 

voters have sufficient time to familiarise themselves with such, thus enabling them to 

freely choose who they are going to trust with their vote. Therefore, the positions of the 

Constitutional Court regarding the duties of proposers of lists of candidates who want to 

ensure the participation of their female and male candidates in the electoral battle have 

been well established for a long time, i.e. since 1998. If proposers fail to fulfil these 

duties, they have to assume responsibility for the consequences. It certainly cannot be a 

constitutional requirement that lists of candidates that have not fulfilled the statutorily 

determined conditions for submission are allowed to join the electoral battle. The nature 

of the right to vote (also including the passive right to vote) is such that it cannot be 

exercised without statutory regulation. 

 

4. The term of office of the deputies of the National Assembly is determined by the 

Constitution. It is the Constitution that explicitly determines the circumstances in which 

such may be extended, which is logical because an extension of the term of office entails 

a serious interference with the principle of periodic elections – which constitutes the very 

core of democratic elections – as voters entrust the exercise of power to deputies only for 

the duration of their term of office, and upon its expiry they establish their political 

                                                           

2 In Delpérée’s eloquent words: "Le temps est compté."; F. Delpérée, Le contentieux électoral, Presses 

Universitaires de France, Paris 1998, p. 13.  
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accountability with regard to them3 precisely by means of new elections, which must, 

therefore, in accordance with Article 3 of Protocol No. 1 to the Convention for the 

Protection of Human Rights and Fundamental Freedoms (Official Gazette RS, No. 33/94, 

MP, No. 7/94), be held at regular intervals. If, on the one hand, we allowed the 

Constitutional Court to order an interruption of the electoral process in order for it to 

secure more time (certainly at least a month or two, in order to observe the principle of 

adversarial proceedings) for a review of the constitutionality of the law on the basis of 

which the election had already been called, and an extension of the terms of office that 

would necessarily follow therefrom – whereby the Constitutional Court would also have to 

set a new election day and order that the electoral process continue in accordance with 

the new rules or, if it avoided such (and it would have to avoid such in order to abstain 

from changing the electoral rules), it would essentially in any case have to order that the 

election be called anew following its decision – such would entail an inadmissible 

interference with the democratic electoral process. It must be taken into account that as a 

general rule (!) it is the legislature that has to remedy unconstitutionalities established by 

the Constitutional Court – which in such an instance would have to be done by the 

legislature whose term of office the Constitutional Court extended, and only subsequently 

could a new election be called. Such could significantly delay an election. Activism in the 

decisions of the Constitutional Court, when we essentially create statutory rules by means 

of the manner of implementation of our decisions, namely has and must have its limits. 

These limits are of particular importance with regard to elections due to the complexity of 

the questions that are being regulated and the broad margin of appreciation that the 

legislature enjoys regarding specific points when enacting them. Moreover, the procedure 

for a review of the constitutionality of a law could also end with the finding that the law is 

not unconstitutional (which cannot be predicted!). Concurrently, the Constitutional Court 

would have been interrupting and postponing elections. Such reviews could certainly be 

numerous and essentially aimed at all provisions of the legislation according to which 

elections are held. What would remain of the requirement that elections have to be held 

at regular intervals? And what of the requirement that electoral rules should not be 

changed in the year leading up to an election? No state could conduct elections in such a 

manner.  

 

5. Precisely due to the restricted time frame of elections, states that enable their 

constitutional courts to examine the constitutionality of judicial decisions regarding the 

rejection of candidatures before election day remain in the minority (while some states do 

not envisage any judicial control at all!). Our legislature did not accord any attention to this 

question. It is clear that the time limit for lodging a constitutional complaint against a 

decision of the Supreme Court cannot be 60 days, which is the general time limit for 

lodging a constitutional complaint, as such would in any event be absurdly long after 

election day. As a result, after they receive the decision of the Supreme Court, 

                                                           

3 Or, as eloquently stated by a former President of the Constitutional Court: “There must exist […] an 

interrupted chain of democratic legitimacy and of responsibility corresponding to such that leads from the 

people to an authority and back to its source.” P. Jambrek in: L. Šturm (Ed.), Komentar Ustave Republike 

Slovenije [Commentary on the Constitution of the Republic of Slovenia], Fakulteta za državne in 

podiplomske študije, Ljubljana 2002, p. 48. 
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complainants may essentially freely choose the time limit for lodging a constitutional 

complaint. Precisely due to the restricted time frame and the mentioned constitutional 

reasons, it is, furthermore, equally inadmissible that the time limit by which the 

Constitutional Court has to decide on the constitutional complaint is not determined. 

Therefore, I strongly support the appeal to the legislature that it has to regulate such in 

the future. This is yet another problem in the mosaic of the unconstitutionality of the 

regulation of electoral disputes to which I have been drawing attention for quite some time 

and to which the Constitutional Court has also drawn attention, but sadly there has been 

no response. If the legislature wants to uphold an a priori electoral dispute with regard to 

the rejection of candidatures it must further consider whether such dispute will end before 

the Supreme Court or whether it also has to be reviewed before the Constitutional Court, 

as well as the conditions in which such is even possible. The few states that allow for 

such a review have precisely determined very short time limits for lodging a constitutional 

complaint as well as a very short time limit for the constitutional court to adopt a decision 

regarding such. It is, of course, completely clear that a three-day time limit, which would 

be appropriate for the decision-making of the Constitutional Court on a constitutional 

complaint [regarding electoral disputes], would not allow for an assessment of the 

constitutionality of the law that constitutes the basis for a decision on the constitutional 

complaint. 

 

6. In light of the above, it is further clear that the review of the Constitutional Court when 

deciding on such a constitutional complaint has to be limited only to whether the Supreme 

Court interpreted the relevant statutory provisions in a constitutionally consistent manner, 

insofar as the statutory text allows for such, and not whether the provisions as such are 

constitutional. Just as the Supreme Court, when deciding on the (constitutionality and) 

legality of the rejection of a candidature, cannot request a review of the constitutionality of 

an electoral law in accordance with Article 156 of the Constitution within 48 hours (nor 

could it do so if it had three or five days at its disposal!), the nature of things also prevents 

the Constitutional Court from performing such a review of constitutionality; even if it were 

possible, in accordance with all the rules of constitutional review, in such instances we 

would have to require that the complainants first exhaust their allegations regarding the 

unconstitutionality of the statutory regulation before the Supreme Court. The latter would 

essentially be prohibited from deciding thereon if it believed that they could be 

substantiated, as it cannot request a review of constitutionality. We would then completely 

disregard the constitutional requirement that legal remedies have to be exhausted and at 

the same time reproach the Supreme Court for violating a human right. In my opinion, this 

would be absurd.          

 

7. If we nevertheless had engaged in a review of the constitutionality of the statutory 

provisions regarding the nomination of candidates, even if the review were restricted 

solely to that which troubles the petitioners and the complainants, in order to ensure the 

effect of the decisions in these cases, we also would have had to initiate proceedings to 

review the constitutionality of a number of other statutory provisions. In accordance with 

Article 50 of the NAEA, a candidate may namely not revoke his or her consent to be 

included in a list of candidates, which entails that no candidate may willingly decide to 

offer his or her candidature to another candidate. In addition, in accordance with the 
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fourth paragraph of Article 43 of the NAEA, voters express support for lists of candidates 

by signature. In accordance with the second paragraph of Article 46 of the NAEA, each 

voter may give his or her signature of support only once. In accordance with the first 

paragraph of that Article, voters may only give their support until the day that has been 

determined as the date by which lists of candidates have to be submitted to the 

competent electoral commission. This provision is of extreme importance and has a 

constitutional basis as it ensures the equality of the right to vote. All lists must thus collect 

a sufficient number of voters’ signatures within the precisely determined time limit. It 

would be untenable if some had to comply with a specific time limit, while others with 

another (i.e. additional) time limit simply because they did not act with sufficient diligence 

when checking their lists of candidates, whereby a simple mathematical equation would 

have quickly brought them to the realisation as to whether their lists contain an adequate 

number of female and male candidates. Would such entail that, if we found any 

constitutional deficiencies with regard to the sixth paragraph of Article 43 and Articles 54 

and 56 of the NAEA, we would essentially have to order the legislature to adopt an 

entirely new regulation of almost the entire procedure for the determination of lists of 

candidates? During the time of an election? Should the Constitutional Court simply have 

allowed itself to write that entire chapter of the Act anew and order that the election begin 

anew in order to ensure respect for the equality of the right to vote?  

 

8. Lastly, I will address the position that we were concerned with a substantive deficiency 

that cannot be remedied once a list of candidates has been submitted. Leaving 

completely aside that an interpretation of the term “formal deficiency” that also included 

all substantive deficiencies in its meaning would pierce the statutory text, we might ask 

ourselves what such would entail for future elections. It is namely clear that the need to 

conduct the process of nominating candidates anew, which would in fact also entail a 

violation of the provisions of the NAEA that I have particularly highlighted, indicates a 

substantive deficiency of a list. Such would, of course, entail not only a change of the 

hitherto long-established positions of the Constitutional Court regarding what constitutes 

a formal and what a substantive deficiency of a list, which, once it has been submitted, 

can no longer be remedied during an on-going election. It would entail that, in accordance 

with the principle of equality, with regard to all future elections, all substantive deficiencies 

of a list of candidates may and must be remedied within three days following the finding 

of an electoral commission that such list was not compiled in accordance with the law: for 

example, a list of candidates that had been determined by a public vote would be 

determined again by a secret vote (I honestly do not know how a secret vote could be 

ensured after having already expressed my vote by publicly expressing my will!); a 

change of candidates if one of them does not possess the passive right to vote; or 

collecting the missing number of voters’ signatures. Furthermore, I do not know how an 

electoral commission could decide that a list is in accordance with the law if such 

concurrently entailed an unequivocal violation of other statutory provisions. And since we 

have gone this far – why not also decide which green party is in fact the Green Party in 

the same procedure so as to enable the electoral commission to confirm its list, which 

was the main question at issue in Decision No. Up-304/98?4 In such manner, we truly 

                                                           

4 Decision dated 19 November 1998 (OdlUS VII, 240). 
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could not interfere with the right of anyone who believes that he or she obtained the 

passive right to vote already by giving his or her consent to be included in a list of 

candidates. How long would the electoral process have to be in order to enable 

everything to be taken care of while no accountability for the lawfulness of their lists could 

be imposed on the political parties and proposers of lists? The first “body” deciding on 

their lawfulness would be their attorney, who would then also be the arbiter in all potential 

disputes that would in any way impede the party’s nominations. You might say that I am 

being sarcastic. Perhaps; however, I simply wanted to clearly show where such positions 

might lead.   

 

 

Dr Jadranka Sovdat  

          Judge 

 

 


