
 
 

U-I-70/12 

21 March 2014 

 

 

On the basis of the first paragraph of Article 30 of the Rules of Procedure of 

the Constitutional Court (Official Gazette RS, Nos. 86/07, 54/10, and 56/11), 

the Constitutional Court hereby issues the following 

 

PRESS RELEASE 

 

 

I 

 

The Decision 

 

In proceedings to review the constitutionality of a law initiated upon the 

request of the Human Rights Ombudsman, the Constitutional Court decided, 

by Decision No. U-I-70/12, dated 21 March 2014, that the Protection of 

Documentary and Archival Material and Archival Institutions Act (Official 

Gazette RS, No. 30/06 – hereinafter referred to as the PDAMAIA) is 

inconsistent with the Constitution insofar as it also classifies as archival 

material the [documentary] materials of medical service providers defined in 

this Act as entities of public law that contain personal data regarding the 

treatment of patients. At the same time, the Constitutional Court determined 

the manner of the implementation of its Decision. In order to safeguard the 

rights of patients, the Constitutional Court decided that until a different 

statutory regulation enters into force the regulation determined by the 

PDAMAIA and by the implementing regulations adopted on the basis thereof 

shall not apply as regards the [documentary] materials of providers of medical 

services defined by this Act as entities of public law that are classified as 

public archival material in accordance with this Act and contain personal data 

regarding the treatment of patients. 

 



  
The Constitutional Court adopted the Decision unanimously, composed of 

nine judges. 

 

The fundamental point of the present Decision is that the general regulation of 

archiving as determined by the PDAMAIA cannot apply to [archival] material 

as specific as medical records. 

 

 

II 

 

The Principal Grounds for the Decision 

 

The Constitutional Court proceeded (by taking into account the statutory 

definitions of the fundamental terms and allegations of the applicant) from the 

assumption that the term “archival material” contained in the PDAMAIA also 

includes documents and material produced during the medical treatment of 

patients. The applicant challenged the statutory provision that imposed on the 

providers of medical services as a public service the obligation to hand over, 

i.e. transfer, the selected medical records containing personal data to an 

archival institution. However, this statutory obligation was not the only decisive 

factor in the assessment of the case at issue. What was decisive for the 

assessment of the Constitutional Court was the definition itself of the term 

“archival material”, which also includes medical records, and the tightly 

interlinked issue of (the subsequent) public accessibility and usefulness of 

such archival material for scientific and cultural purposes, and the legal 

certainty of persons. 

 

The Constitutional Court carried out the assessment from the viewpoint of the 

right to the protection of personal data (Article 38 of the Constitution) and by 

taking into consideration that the effect of the interference at issue also 

extends to the inviolability of personal dignity, thus jeopardising it (Article 34 of 

the Constitution). 

 



  
One of the fundamental starting points of the review of constitutionality was 

respect for human dignity as one of the most fundamental societal values. This 

starting point is important for the formulation of priorities, selections, and 

limitations. What are emphasised in the context at issue are the duty and 

responsibility of society and the state to enable individuals to maintain their 

dignity during treatment, in their life with a certain diagnosis, as well as at the 

time of their death and afterwards. Data collected in medical records reveal, 

on the one hand, information from the personal life of patients, which are 

protected within the framework of the inviolability of one’s privacy (Article 35 of 

the Constitution) even before they become recorded data and thus a part of 

medical records; while, on the other hand, their disclosure jeopardises the 

personal dignity of patients, their dependents, and even their descendants, 

namely due to the stigma in society that is associated with certain illnesses or 

conditions. Therefore, the need to protect such data once they are recorded in 

medical records, which constitute a sui generis database of sensitive personal 

data, is all the more pronounced. In this respect it must be underlined that 

merely appropriately strict and abstractly envisioned legal guarantees of the 

protection of the privacy of patients do not suffice, in particular where the 

personal data concerned are as sensitive as those that are the subject of 

consideration in the present case. The decisive factor in building the 

expectation of the protection of the privacy of patients, which is based on the 

self-evident medical secrecy, is respect for these guarantees and the 

implementation thereof at all levels of society. Hence, consistent respect for 

medical secrecy is an indispensable part of the implementation of the right of 

patients to the protection of their personal data collected in medical records. 

 

The mere storage of sensitive personal data contained in medical records by a 

public authority – as well as archiving and transferring [archival] material from 

the health care institution or hospital whence it originates to a public archival 

institution in order to enable public access to such materials – entails an 

interference with the right of patients to the protection of personal data (Article 

38 of the Constitution) and with the right to the protection of their privacy 

(Article 35 of the Constitution), while at the same time it also jeopardises the 

inviolability of personal dignity (Article 34 of the Constitution). In accordance 

with the established constitutional case law, an interference with human rights 

is admissible under the conditions determined by the third paragraph of Article 

15 of the Constitution. In such framework, the Constitutional Court first had to 

assess whether the legislature pursued a constitutionally admissible objective 

by the challenged statutory regulation. 

 



  
When the matter concerns interferences with two human rights as 

important as was the case regarding the two rights in the case at issue, the 

legislature must all the more take into consideration that these rights may only 

be limited due to objectives that are entirely clearly and concretely defined, 

and only as such can they become constitutionally admissible grounds for 

limiting these rights. Namely, only a regulation that has a precisely determined 

objective can enable an assessment of whether the pursued objectives are at 

all compatible with the primary purpose of the collection of data and whether it 

is reasonable to assume – precisely because they are compatible – that they 

do not depart from the primary objective of their collection to such an extent 

that their further use would conflict with the prohibition determined by the 

second sentence of the first paragraph of Article 38 of the Constitution. 

 

By the challenged statutory regulation, the legislature pursued the objective of 

preserving the originality of this archival material and ensuring its public 

accessibility and usefulness for the purposes of science and culture, as well as 

the legal certainty of persons. In the assessment of the Constitutional Court, 

the objective of a statutory regulation that was so generally defined does not 

reflect the due diligence and responsibility of the legislature as regards the 

handling of medical data (i.e. that which is required when handling medical 

records both at the time when they are created and also after the patient’s 

death). Namely, an objective defined in such a manner does not reflect that 

the legislature took into account the following: (1) the importance of the 

protection of sensitive personal data contained in the medical records whose 

disclosure may also entail an interference with the personal dignity of patients 

and their dependents; (2) medical secrecy as a necessary prerequisite for the 

confidentiality of the relationship between patient and doctor; and (3) the 

constitutional guarantees that patients are ensured in order to exercise their 

right to the protection of personal data, with a special emphasis on the 

prohibition of using personal data contrary to the purpose of the collection 

thereof. Therefore, the Constitutional Court could not deem the mentioned 

general objective of the legislature to entail a constitutionally admissible 

objective, which every statutory regulation by which constitutionally protected 

human rights and fundamental freedoms are interfered with must have in a 

state governed by the rule of law. 

 

Considering all of the above, the Constitutional Court established that the 

challenged statutory regulation was inconsistent with the right to the protection 

of personal data (Article 38 of the Constitution) and indirectly also with the 

right to the inviolability of one’s personal dignity (Article 34 of the Constitution). 

 

 



  
Mag. Miroslav Mozetič 

                                                                     President 

 


