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On the basis of the first paragraph of Article 30 of the Rules of Procedure of the 
Constitutional Court (Official Gazette RS, Nos. 86/07, 54/10, and 56/11), the 
Constitutional Court adopted the following 
 

PRESS RELEASE 
 
By Decisions Nos. Up-879/14, Up-883/14, and Up-889/14, all dated 20 April 2015, the 
Constitutional Court decided that Supreme Court Judgment No. I Ips 2457/2010, 
dated 1 October 2014, Higher Court in Ljubljana Judgment No. II Kp 2457/2010, 
dated 21 March 2014, and Local Court in Ljubljana Judgment No. II K 2457/2010, 
dated 5 June 2013, are abrogated and that the cases be remanded to a different 
judge of the Local Court in Ljubljana for new adjudication. The Constitutional Court 
decided the cases in a composition consisting of the President and seven Judges. 
Judge Jan Zobec was disqualified from deciding in the cases. The Decisions were 
adopted unanimously, and concurring opinions were submitted by Judges Dr. 
Jadranka Sovdat, who was joined by Mag. Miroslav Mozetič, and Dr. Mitja Deisinger. 
 
In all three Decisions the Constitutional Court conducted a review from the 
perspective of the first paragraph of Article 28 of the Constitution (the principle of 
legality in criminal law), which determines that no one may be punished for an act 
which had not been declared a criminal offence under law or for which a penalty had 
not been prescribed at the time the act was committed. This constitutional provision is 
primarily directed at the legislature: when defining a criminal offence in a statute, the 
legislature must draw a completely clear distinction between conduct that is criminal 
and conduct that falls outside the scope of criminal liability. However, the special 
safeguards stemming from the principle of legality in criminal law also have to be 
observed by the courts when adjudicating in concrete criminal proceedings. In the 
cases at issue, the Constitutional Court for the first time developed and applied 
constitutional law positions regarding these safeguards.  
 
The principle of constitutionality in criminal law, which also constitutes a human right, 
concerns substantive criminal law and inter alia requires that when describing a 
criminal offence the court must describe all of the elements of the criminal offence in 
a concrete manner. This principle is violated if any of the elements of the criminal 
offence are missing in the description of the criminal offence or if the court clarifies an 
individual element in such a manner that it extends the scope of criminal liability 
beyond that which the legislature defined by law. The court must not omit the 
concretisation of any of the elements of the criminal offence such that it does not 
clearly follow from the judgment which of the established facts concretise an 
individual statutory element of the criminal offence. If it omits such concretisation, it 



  
violates the principle of legality in criminal law. In addition, as a consequence of 
such an omission, the Constitutional Court cannot verify whether in the interpretation 
of the statutory elements of the criminal offence the requirements stemming from the 
first paragraph of Article 28 of the Constitution were observed.  
 
When reviewing if the courts acted in accordance with the constitutional 
requirements, the Constitutional Court does not examine whether the courts correctly 
established the decisive facts regarding the criminal offence or if those facts were 
proven. The Constitutional Court is bound by the state of the facts as established by 
the regular courts. 
 
It is also important to stress that the principle of legality in criminal law only refers to 
court judgments, and not to acts of indictment. The control of acts of indictment lies in 
the competence of the regular courts and therefore the Constitutional Court did not 
address such. From the perspective of the relevant constitutional provision, it is 
moreover irrelevant whether the description of the criminal offence is included in its 
entirety in the operative provisions of the judgment or whether individual decisive 
facts are concretised in its reasoning. What is crucial is that the criminal offence is 
described in the judgment in a concrete manner.   
 

*** 
  
In the cases at issue, the complainants Ivan Janez Janša and Anton Krkovič were 
convicted of the criminal offence under the first paragraph of Article 269 of the 
Criminal Code (accepting a gift for unlawful intervention), and the complainant Ivan 
Črnkovič of the criminal offence under the first paragraph of Article 269a of the 
Criminal Code (giving a gift for unlawful intervention). The essence of the 
complainants' allegations as stated in the constitutional complaints was that the 
conduct by which they allegedly committed the criminal offences was not concretised 
in the description of the criminal offences in the judgment. As regards the first two 
complainants, such concerned the question of whether the acceptance (of the 
promise of a reward) was concretised in the judgment, while as regards the third 
complainant, such concerned the question of whether the promise (of a reward) was 
concretised.  
 
In the Decisions, the Constitutional Court emphasised that the acceptance (of the 
promise of a reward) and the promise (of a reward) constitute independent elements 
of the criminal offences and that it is not admissible to automatically infer their 
existence from the existence of the other elements of the criminal offences at issue. 
They constitute objective elements of the criminal offence that entail acts of 
commission and can only be concretised by the perpetrator's conduct that has to be 
detectable in the external world. The method of communication, i.e. the manner of 
accepting or promising, does not constitute a statutory element of the criminal 
offence, therefore the manner in which the reward was "promised" or in which the 
promise of a reward was "accepted" is irrelevant. Nevertheless, in the description of 
the criminal offence the court must define the perpetrator's conduct that was 
expressed in the external world and that entailed the realisation of the acceptance of 
the promise of a reward or the promise of a reward. The requirement of concretisation 
requires that courts define the perpetrator's conduct that in the context of the 
circumstances of a given case allows the credible conclusion that the perpetrator 
promised a reward or accepted the promise of a reward. If the conduct that entails the 
direct realisation of the acceptance of the promise of a reward or the promise of a 



  
reward was not detected, the perpetrator's conduct that, in accordance with logic and 
experience and in the circumstances of the given case, can substantiate that the will 
to promise a reward or to accept such a promise was expressed has to be 
concretised in the judgment.  
 
The Constitutional Court found that already the court of first instance failed to extract 
from all of the established facts of the relevant past event – with regard to which, the 
Constitutional Court may not consider whether those facts were accurately 
established or proven – the facts regarding the complainants' conduct that would 
have enabled that the existence of the statutory elements of "acceptance" of the 
promise of a reward or "promising" a reward would have been established beyond a 
reasonable doubt. As the court did not act in accordance with the requirements 
stemming from the principle of legality in criminal law and those violations were not 
remedied by the Higher Court or the Supreme Court, the Constitutional Court 
abrogated all of the judgments due to a violation of the first paragraph of Article 28 of 
the Constitution.  
 
In the case of the complainant Ivan Janez Janša, the Constitutional Court also 
established a violation of the right to impartial proceedings in accordance with the first 
paragraph of Article 23 of the Constitution. The President of the Supreme Court, who 
responded to criticisms of the judiciary in a public speech and therein also criticised 
the complainant's conduct, namely participated in the proceedings before the 
Supreme Court. The Constitutional Court emphasised that there is no dispute that the 
President of the Supreme Court, as the highest representative of the judicial branch 
of power and of all judges, must have the possibility to respond when he deems that 
the judiciary has to be protected against attacks. However, if in doing so he critically 
responds to the statements of a concrete convicted person, this may cast doubt on 
his impartiality in subsequent proceedings if he participates in deciding on the 
convicted person's legal remedy against a final judgment. This does not concern the 
question of the potential subjective impartiality of the President of the Supreme Court, 
but the question of maintaining the appearance of the impartiality of the court in order 
to strengthen the public's trust in the impartiality of proceedings in individual cases. 
Even though the mentioned circumstances cast doubt on the appearance of the 
impartiality of the adjudication of the Supreme Court in which the President of the 
Supreme Court participated, the plenary session of the Supreme Court did not decide 
to disqualify him [from adjudication].  
 
 
  
  

Mag. Miroslav Mozetič 
President 

  
 


