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Which is the Referendum Court?  
The Argument of a Hollowed-out Right 

 

 

I voted for the operative provisions, but I would like to explain my vote because during the 

discussion I was in favour of a significantly different decision, which in fact did attract 

some votes, but not a majority. That different decision would fully ensure that it would be 

impossible for the right of those who voted in a referendum (either FOR or AGAINST) to 

become hollowed out. This certainly cannot be stated as regards the current decision. 

Provided that the Supreme Court decides extremely quickly to uphold/annul the 

referendum, there perhaps exists, even on the basis of the current decision of the 

Constitutional Court, a tiny possibility that the hollowing out of the right at issue will not 

occur. However, the danger that by such a decision, following which, like in tennis, the 

ball is again in the Supreme Court’s court, the Constitutional Court itself contributed to the 

hollowing out of the right concerned, is – much to my regret – significantly greater. Since 

for such reason I was in favour of a different decision, my conscience is clear as regards 

the possible failure of those who voted in the referendum to exercise their fundamental 

rights. 

 

I was in favour of the Constitutional Court deciding by itself on the issue of 

upholding/annulling the referendum and thus of cutting the Gordian knot definitively and 

in the shortest possible time frame.1 Namely, in this case – due to the effective protection 

                                                           

1 The appellant before the Supreme Court, Mr Vili Kovačič, whom by a special order in accordance with the 

CCA the Constitutional Court recognised the status of a participant in the concrete proceedings for a 

review of the request of the Supreme Court, expressly requested in his application that, under certain 

conditions (which are fulfilled), the Constitutional Court deem his brief to be a repeated application to the 
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of rights – time is of key importance. I had no reason to not believe the allegations of the 

National Assembly and the Government that the project of the second track of the railway 

line will probably be jeopardised or even blocked if the final decision on the validity of the 

referendum is not timely. In order for the state to be able to absorb the allocated 

European funds (provided that the results of the referendum are confirmed to be 

constitutionally consistent), the question of the validity of the referendum should be 

resolved very quickly, probably in February or at the latest in March. Otherwise, the rights 

of those who voted FOR the law in the referendum and – supposing that the law is in 

conformity with the Constitution – succeeded in the referendum would remain 

unexercised and thus nullified or hollowed out. Equally (although somewhat differently 

and to a lesser extent), also the effectiveness of the rights of those who voted AGAINST 

is compromised if the case is transferred multiple times between the Supreme Court and 

the Constitutional Court. This is the reason I used the phrase “from Pontius to Pilate” to 

characterise the situation, which I find unacceptable, already in my dissenting opinion to 

the first decision in this case (Order of the Constitutional Court No. U-I-130/17 and Up-

732/17, dated 28 September 2017 (Official Gazette RS, No. 63/17). 

 

Already in the mentioned separate opinion I drew attention to the fact that protection 

before the Supreme Court is not effective, and stated several reasons for that. Since 

protection before the Supreme Court is in fact ineffective (as now both the Supreme 

Court and the Constitutional Court expressly admit), in its previous decision the 

Constitutional Court then completely erroneously sent the case to the Supreme Court, 

which the Supreme Court – precisely because protection before it is ineffective – returned 

to the Constitutional Court. In accordance with the doctrine in force, instead of sending 

the case to a forum where protection is ineffective, the Constitutional Court should have 

decided thereon by itself already at that time. In such manner, it would ensure rights 

effective protection as guaranteed by the Constitution and protect them from the current 

serious threat that they will remain unexercised. 

 

The Constitutional Court has already developed case law as to how to proceed and 

protect the exercise of rights in special instances where the existing protection before the 

regular courts does not ensure effective protection. This precedential case law expressly 

and clearly requires the Constitutional Court to decide by itself in such instances in order 

to ensure the expeditious protection of rights.  

 

In the case of the termination of Janez Janša’s office as deputy of the National Assembly 

(Order of the Constitutional Court No. Up-790/14 and U-I-227/14, dated 21 November 

2014, Official Gazette RS, No. 85/14), the Constitutional Court precedentially explained 

that in specific cases (1) where an important right is at issue (in the mentioned case, the 

                                                                                                                                                                       

Constitutional Court and decide thereon on the merits. Since this application is substantively a 

constitutional complaint, this formal procedural prerequisite for deciding on the merits (a filed 

constitutional complaint) is fulfilled.  
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right to be elected, and in the case at issue, the active right to vote in a referendum; in 

both instances, fundamental human rights are concerned), (2) where an important 

interest of the state is being protected (in the mentioned case, the functioning of the 

National Assembly in its full composition, and in the case at issue, the realisation of a 

project that the state claims is strategically important), and (3) where such is required by 

the temporal limitation of the right (in the mentioned case, the limitation of the term of 

office of a deputy to four years, and in the case at issue, the even shorter time limit in 

which European funds can still be absorbed), the Constitution in particular requires that 

“expeditious and effective judicial protection be ensured.”2 If effective protection does not 

exist in such instances, the right concerned is jeopardised, which leads to its hollowing 

out in real life, which cannot be in conformity with the Constitution. As regards Janez 

Janša’s term of office as a deputy, the Constitutional Court correctly assessed that the 

envisaged judicial protection (in the mentioned case, proceedings for the judicial review 

of administrative acts) was ineffective, namely with the argument that proceedings for the 

judicial review of administrative acts entail (1) two-step adjudication to which a third step 

is ultimately added in constitutional complaint proceedings, which takes too much time 

under the described circumstances, and (2) because in proceedings for the judicial 

review of administrative acts courts do not have express statutory authorisation to 

reinstate a deputy to such office3 or to carry out any type of expedited decision-making.    

  

“In view of the mentioned two elements that require expeditious and effective 

resolution of disputes relating to the early termination of a deputy’s office, it is 

obvious that proceedings for the judicial review of administrative acts as 

subsidiary judicial protection are not adapted to resolving such disputes. 

Proceedings for the judicial review of administrative acts as regulated by the 

AJRAA-1 are carried out in two instances: at the first instance, it is the 

administrative court that adjudicates, namely either at its seat or at an 

external department thereof (Articles 9 and 11 of the AJRAA-1), depending 

on the plaintiff’s residence, while the Supreme Court adjudicates on appeals, 

appeals before the Supreme Court, and reopening proceedings. An action 

does not impede the execution of the challenged act; an appeal is allowed 

                                                           

2 Paragraph 10 of the reasoning: “The fact that a serious interference with the passive right to vote of a 

deputy and a dispute on the termination of the office of a deputy are at issue requires expeditious and 

effective judicial protection. In order to ensure effective exercise of the legislative power, it is crucial that 

the question of whether the termination of the office of a deputy of the National Assembly, which is the 

general representative body, be resolved as quickly as possible. Therefore, expeditious and effective 

judicial protection must be ensured in the event of a dispute. Expeditious decision-making is also required 

by the length of a deputy’s term of office, which is four years.” 

3 In the same manner, in the case at issue also the Supreme Court did not have the power to abrogate the 

report of the State Election Commission on the referendum results due to the possible violations in the 

referendum campaign.   
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against a decision to issue an interim injunction (suspending execution or 

temporarily regulating the situation). An appeal or an appeal before the 

Supreme Court is allowed against decisions of the court of first instance, 

depending on the type of decision. The list of powers of the administrative 

court to act does not include an express authorisation to reinstate a deputy’s 

office. The AJRAA-1 does not contain the requirement to carry out 

proceedings for the judicial review of administrative acts where the court has 

full jurisdiction, or provisions to be applied in proceedings where the nature of 

the dispute requires expeditious decision-making (e.g. shorter procedural 

time limits). Decisions of courts can also be challenged before the 

Constitutional Court in constitutional complaint proceedings.”4 

 

Since the existing judicial protection before a regular court was found to be ineffective (in 

the same manner as also now it has been expressly found, in the case at issue, 

regarding a referendum), in that precedential decision the Constitutional Court adopted 

the position that in such cases, the exercise of a right is only protected if the 

Constitutional Court itself – and thereby without delay – decides on the matter. According 

to the precedential position of the Constitutional Court, this is the only constitutionally 

consistent possibility in instances of ineffective protection before a regular court:    

 

“The Constitutional Court has stressed a number of times already that the 

purpose of the Constitution is not to recognise human rights only formally and 

in theory, but it is a constitutional requirement that the possibility of the 

effective and actual exercise of human rights be ensured (Decision No. Up-

275/97, dated 16 July 1998 (OdlUS VII, 231)). Such a constitutional 

requirement also entails the duty of the state to ensure an effective legal 

remedy for protecting human rights and fundamental freedoms. The 

requirement of an effective legal remedy also follows from Article 13 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(Official Gazette RS, No. 33/94, MP, No. 7/94 – ECHR). […] The obvious fact 

that proceedings for the judicial review of administrative acts are not adapted 

to resolving a dispute on the termination of a deputy’s office means that […] 

effective judicial protection is not ensured, which results in the fact that 

effective protection of the passive right to vote of the complainant is not 

ensured. If a legal remedy is ineffective, it is tantamount to a legal remedy not 

existing. If a legal remedy is inexistent, it is also impossible to exhaust it. 

Therefore, the procedural requirement for deciding on the constitutional 

complaint is fulfilled.”5  

                                                           

4 Order of the Constitutional Court No. Up-790/14 and U-I-227/14, Para. 11 of the reasoning. 

5 Ibidem, Paras. 12 and 13 of the reasoning. 

 



 

5 

 

If one followed this established case law of the Constitutional Court, the Constitutional 

Court would have to decide substantively on the case by itself – and not only on the 

constitutional framework of deciding (i.e. the constitutionality of the ERCA and the RPIA), 

but, within such a framework, also on whether the Government in truth violated this 

framework or not, and (provided that it did violate it) on whether the violations were such 

that they affected or could have affected the very results of the referendum. It is only by 

such a final decision on the essence of the case that the effective protection of the right 

to vote in a referendum of both those who voted AGAINST the law in question and – in 

the described circumstances of a time limitation – even more so of those who voted IN 

FAVOUR, would be ensured with certainty. What is the use of a right that cannot be 

exercised because it came too late, namely after the time limit for absorbing the already 

allocated European funds has expired and thus the realisation of the project has been (as 

alleged by the state) rendered impossible? In my assessment, the possible contra 

argument that justice is slow and that the Government was aware of the challenges that 

could have been anticipated obviously cannot be successful. The issue is not about the 

rights of the Government, but about the fundamental constitutional rights of individuals 

who cast votes in a referendum, and their fundamental rights must not be violated due to 

the unregulated (ineffective) protection thereof. It is not individuals but the state, which 

includes the Constitutional Court, that has appropriate remedies in place for such 

instances, which it must apply appropriately and responsibly, and that bears the burden of 

unregulated judicial protection.6 

 

The fact that the deviation (which I am not completely convinced of) from the precedential 

case law of the Constitutional Court can really be detrimental to rights and that even the 

Constitutional Court itself has contributed thereto is evident from the fact that by its last 

two decisions in the "Second Track of the Railway Line” case the Constitutional Court 

created not three-instance protection (as happened in the case involving Janez Janša’s 

office of deputy and was found to be excessively lengthy and thus ineffective), but even 

five-instance (really!) protection. First, it was the Constitutional Court that decided on the 

case (i.e. the court of first instance) and sent it to the Supreme Court (i.e. the court of 

second instance), which then returned the case to the Constitutional Court (i.e. the court 

of third instance), which now is returning it to the Supreme Court (i.e. the court of fourth 

instance), and then a constitutional complaint will be filed by the party that will lose before 

the Supreme Court, which will be decided on by the Constitutional Court (i.e. the court of 

fifth instance).7 Who believes that – following not three, but five instances of decision-

                                                           

6 See also the reasoning of the Constitutional Court (cited in footnote 4), where it is explained that this is, 

naturally, the duty of the state.  

 

7 If it is Mr Vili Kovačič, the complainant, who loses before the Supreme Court, he has the possibility to file 

a constitutional complaint. If it is the Government that loses, it does not have the possibility to file a 
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making – in this case, which requires an expeditious decision, the final decision will be 

adopted prior to the expiry of the short time limit for absorbing the funds, which is 

allegedly a pre-condition for exercising the possible right? I am afraid that the possibilities 

for this are very slim, but because there perhaps still is a chance, provided that the 

Supreme Court decides very quickly, I voted in favour of such operative provisions, 

although I advocated a solution that would be even more correct, namely one where the 

Constitutional Court would decide on the case by itself. In such a manner, it would ensure 

effective protection of the rights of both groups of citizens who cast votes in the 

referendum to the same degree, and thus equal respect therefor.8  

 

Had, following such substantive assessment, the majority of Constitutional Court judges 

in the end perhaps decided to confirm the referendum (e.g. because the influence of the 

alleged violation was not such as to affect or to possibly affect the final results of the 

referendum), I would have accepted such a decision of the majority – regardless of my 

own assessment – as one of the possible legitimate interpretations that are within the 

sphere of a so-called “reasonable disagreement.”9 In the same manner as I would have 

considered the possible opposite decision of the majority reasonable. Not least of all, 

even experts in the field of studying public opinion (which we Constitutional Court judges 

are not) would probably not arrive at a consensus as regards conclusions on these 

issues. What is much more difficult for me to accept is the fact that the Constitutional 

Court, while the majority of judges remain more or less silent (with the possible exception 

of individual judges who, however, in my assessment do not succeed in refuting the 

arguments of the established case law), has departed from the precedentially established 

effective protection of fundamental rights, and is even by itself actively creating the 

danger that these rights will be hollowed out and treated unequally. 

 

 

                                                                                                                                                                       

constitutional complaint, however a constitutional complaint can be filed by any group of voters in the 

referendum, which can still enter the dispute as a third party intervener (until the finality of the decision) 

or as a co-defendant (see the Civil Procedure Act, which applies mutatis mutandis in accordance with the 

express referral in the CCA). 

 

8 The possible contra argument that this is not possible because facts should always and only be assessed 

by regular courts obviously cannot prevail. In fact, the CCA expressly authorises the Constitutional Court 

precisely in such urgent cases to carry out a public hearing where and if it also has to clarify aspects of the 

state of the facts in order to adopt a decision. Also the direct participant in the proceedings, Mr Vili 

Kovačič, expressly proposed, inter alia, that this statutory authorisation be implemented. In such 

circumstances, the contra argument that only regular courts may decide on the decisive elements of the 

state of the facts would be manifestly general and erroneous. 

 

9 “Reasonable Disagreement,” John Rawls, Political Liberalism, Columbia University Press, 1993. 
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Dr.Dr. Klemen Jaklič 

Judge 

 
 

 


