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On the basis of the first paragraph of Article 30 of the Rules of Procedure of the 

Constitutional Court (Official Gazette RS, Nos. 86/07, 54/10, 56/11, and 70/17), 

the Constitutional Court hereby issues the following 

  

  

  

PRESS RELEASE 

  

  

Upon the request of the Supreme Court, the Constitutional Court reviewed the 

conformity of the Referendum and Popular Initiative Act and of the Elections and 

Referendum Campaign Act with the Constitution, but did not decide on the 

validity of the referendum on the so-called Act on the second track of the railway 

line. That matter is to be decided on by the Supreme Court in a procedure 

initiated upon an appeal to the Supreme Court submitted by Vili Kovačič against 

the final results of the referendum. 

  

The Constitutional Court established that the Referendum and Popular Initiative 

Act is inconsistent with the Constitution, as the referendum dispute before the 

Supreme Court is not regulated in a clear and precise manner. The Supreme 

Court must have, inter alia, express authorisation to annul a referendum if there 

were irregularities in the procedure that could have affected the results of the 

referendum.  

  

The Constitutional Court also established that the first paragraph of Article 3 and 

the sixth paragraph of Article 4 of the Elections and Referendum Campaign Act 

are inconsistent with the Constitution as they enable the Government to organise 

and finance a referendum campaign in the same manner as other organisers. 

The statutory regulation excessively interferes with the right to vote in a 

referendum. The Government cannot be equal to other campaign organisers, as 

its constitutional position requires it to objectively, comprehensively, and 

transparently inform voters of the subject of referendums. In a referendum 
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procedure, the Government can publicly adopt a “pro” or “contra” position 

regarding the law in question, but the information it provides must present both 

the reasons in favour of and against the law. Only by proceeding in such a 

manner can it use budgetary funds. 

  

The Constitutional Court neither examined nor decided whether in the concrete 

referendum procedure regarding the so-called Act on the second track of the 

railway line the Government acted in conformity with the described requirements. 

This will also be decided on by the Supreme Court, in conformity with the 

constitutional starting points contained in the Decision of the Constitutional 

Court.    

  

  

*** 

  

In the proceedings to review constitutionality initiated upon the request of the 

Supreme Court, the Constitutional Court decided, by Decision No. U-I-191/17, 

dated 25 January 2018, as follows: 

  

1. the Referendum and Popular Initiative Act is inconsistent with the Constitution 

(Point 1 of the operative provisions); 

  

2. the first paragraph of Article 3 insofar as it refers to the Government and the 

sixth paragraph of Article 4 of the Elections and Referendum Campaign Act are 

inconsistent with the Constitution (Point 2 of the operative provisions); 

  

3. the National Assembly must remedy the established unconstitutionalities within 

one year of the publication of this Decision in the Official Gazette of the Republic 

of Slovenia (Point 3 of the operative provisions); 

  

4. until the regulation in the Referendum and Popular Initiative Act is changed, in 

appeal proceedings the Supreme Court shall: 

a) dismiss the appeal if it does not establish irregularities in the referendum 

procedure or if it establishes irregularities that did not or could not have affected 

the referendum results;  

b) grant the appeal, annul the voting, and order new voting if it establishes 

irregularities in the referendum procedure that did or could have affected the 

referendum results. Within two days of the service of the decision of the Supreme 

Court, the State Election Commission shall determine, by an order, a new date of 

voting, with regard to which it must take into consideration the time for the 

referendum campaign, considering the established nature of the violation; 
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c) grant the appeal, annul the voting, and establish by itself the referendum 

results if it establishes irregularities in the referendum procedure that did or could 

have affected the referendum results and the consequences of which can be 

remedied by establishing different referendum results (Points 4 and 5 of the 

operative provisions). 

  

5. A judgment of the Supreme Court that annuls the voting in the referendum or 

establishes different referendum results and the order of the State Election 

Commission on the determination of a new date of voting shall be published in 

the Official Gazette of the Republic of Slovenia (Point 5 of the operative 

provisions). 

  

The Constitutional Court adopted the Decision unanimously, composed of nine 

judges. Judges Dr Jadranka Sovdat and Dr.Dr. Klemen Jaklič submitted 

concurring opinions. 

  

  

*** 

  

The Supreme Court stayed the referendum dispute regarding the Act Regulating 

the Construction, Operation, and Management of the Second Track of the 

Divača–Koper Railway Line and challenged, by a request, the Referendum and 

Popular Initiative Act because it fails to regulate in a constitutionally consistent 

manner proceedings for judicial protection of the right to vote in a referendum. 

The Supreme Court challenged the sixth paragraph of Article 4 of the Elections 

and Referendum Campaign Act because it allows the Government (i.e. a service 

thereof) to use budgetary funds in an unconstitutional manner during the 

referendum campaign, namely as a campaign organiser. Due to the 

interconnectedness of the statutory provisions, the Constitutional Court also 

initiated, on its own motion, proceedings to review the constitutionality of the first 

paragraph of Article 3 of the Elections and Referendum Campaign Act, which 

enables the Government or a service thereof to be the organiser of a referendum 

campaign.  

  

The Referendum and Popular Initiative Act 

  

When reviewing the constitutionality of the regulation of judicial protection of the 

right to vote in a referendum, the Constitutional Court proceeded from the 

position that such judicial protection is primarily intended to protect not the 

subjective legal position of individual voters, but the public interest and 

constitutional values. These values include a fair referendum procedure (i.e. 
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observance of referendum rules), the correctness of referendum results, and the 

trust of citizens that the referendum has been carried out fairly. The objective 

character of judicial protection of the right to vote in a referendum is ensured by 

taking into account only established irregularities in the referendum procedure 

that affected or could have affected the referendum results, but not established 

irregularities that did not or could not have affected such results. Affecting the 

referendum results means that an irregularity is of such nature that it could have 

led to different (i.e. opposite) final results of the voting. The only possible 

exception could be irregularities whose quality (not quantity) would fundamentally 

compromise the fairness of the referendum procedure. 

  

The special character of the right to vote in a referendum and the requirement 

that referendum disputes be resolved as quickly as possible require special, 

expeditious, and effective judicial protection in such a dispute. To this end, the 

legislature must adopt a regulation that fulfils the fundamental requirements of 

such judicial proceedings. The legislature must determine by law the legal 

remedy, the entitled applicants who may file the legal remedy, the phase of the 

referendum procedure in which the legal remedy may be filed and the time limit 

for such, the grounds on which the legal remedy may be filed (i.e. the substance 

of objections), the competent court, the rules of judicial proceedings, and the 

powers of the court when deciding on such cases.  

  

Due to the special nature of judicial protection of the right to vote in a 

referendum, only referendum results as such can be challenged in a referendum 

dispute, and all the alleged irregularities can be claimed therein, including 

irregularities from the referendum campaign that affected or could have affected 

the fairness of the procedure as a whole. Only irregularities that affected or could 

have affected the referendum results due to their quantity or quality can lead to 

the annulling of the vote or to the repetition thereof. If the [competent] court 

establishes such irregularities in the procedure, it must have the power to annul 

in full or in part the voting and to order new voting in full or in part. In the event 

the consequences of an established irregularity that affected or could have 

affected referendum results can be eliminated by merely establishing different 

referendum results, the [competent] court must have the power to do so. 

Provided that, on the basis of the established facts, the [competent] court 

establishes that no irregularities have occurred that affected or could have 

affected the referendum results, it must have the power to dismiss the legal 

remedy. Which established irregularities in the referendum procedure are such 

that affected or could have affected referendum results is a matter of assessment 

of the competent court in each individual referendum dispute. 
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The Constitutional Court established that proceedings for a judicial review of 

administrative acts as regulated by the Act on the Judicial Review of 

Administrative Acts, which is also, mutatis mutandis, applicable in proceedings 

for judicial protection of the right to vote in a referendum before the Supreme 

Court (i.e. a referendum dispute), do not contain all the elements that should 

have been prescribed in order to ensure effective exercise of the right to judicial 

protection of the right to vote in a referendum. It held that such indeterminacy and 

deficiency (a legal gap) of the statutory regulation significantly restrict the 

exercise of judicial protection of the right to vote in a referendum. However, the 

challenged regulation is already unconstitutional due to the fact that it does not 

fulfil the requirement as to the clarity and precision of regulations as regards their 

content stemming from Article 2 of the Constitution. In order for the Supreme 

Court to be able to decide in the specific judicial proceedings it stayed, on the 

basis of the second paragraph of Article 40 of the Constitutional Court Act, the 

Constitutional Court drew attention to the legal effects of its declaratory decision 

and determined the authorisations of the Supreme Court for decision-making on 

the matter at issue.  

  

Elections and Referendum Campaign Act 

  

With regard to the constitutional position of the Government, the possibility of it 

participating in a referendum procedure is not constitutionally disputable. The 

Government is authorised to advocate in a public debate a law adopted by the 

National Assembly and to present its position thereon, and it may also present 

the consequences of the law not entering into force that it deems negative. 

However, in proceeding in such a manner, it must not hinder or restrict the 

freedom to form a position in the referendum procedure. The Government must 

convey information in a fair and reserved manner, namely information both in 

favour of and opposing the law at issue. Nevertheless, the Government may 

express its position thereon. Hence, such provision of information must be 

objective, comprehensive, and transparent. In these efforts, the Government 

must act diligently and must not distort or conceal the information it is in 

possession of.  

  

In a referendum campaign as defined by the Act, the organisers of a referendum 

campaign may act in a biased manner and affect, by means of propaganda, the 

decision-making of voters as to voting pro or contra in the referendum. However, 

referendum propaganda is incompatible with the position of the Government in 

the system of state power. It is constitutionally inadmissible for the Government 

to organise a referendum campaign. Since the challenged statutory regulation 

enables the Government to organise a referendum campaign, this entails an 
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excessive interference with the right to participate in the management of public 

affairs determined by Article 44 of the Constitution, which protects the right to 

vote in a legislative referendum determined by the third paragraph of Article 90 of 

the Constitution. Given that the Government may not be the organiser of a 

referendum campaign, it must not allocate to itself budgetary funds for it 

participating as the organiser of a referendum campaign.  

  

When the Constitutional Court establishes that a law is inconsistent with the 

Constitution, it shall abrogate it, as a general rule. However, considering the 

reasons for the present Decision, it is not disputable that the Government may 

participate in a referendum procedure also during a referendum campaign (but 

not as a campaign organiser) and that it may also allocate some funds to this 

end. The abrogation of the challenged provisions would entail that the position 

and functioning of the Government during a referendum campaign would not be 

regulated. From the viewpoint of Article 2 of the Constitution (the principle of the 

clarity and precision of regulations as regards their content), this would create an 

unconstitutional legal gap. Therefore, it is not possible to abrogate the challenged 

provisions. The Constitutional Court adopted a declaratory decision and imposed 

a one-year time limit by which the legislature must remedy the established 

unconstitutionality.  

  

A declaratory decision entails that the unconstitutional law remains in force. 

However, since in instances wherein a declaratory decision is adopted both the 

operative provisions and the reasons contained in the reasoning are binding, the 

Government must – until the legislature responds and adopts a different statutory 

regulation – perform its activities during the referendum campaign in conformity 

with the substantive reasons contained in the present Decision that refer to the 

limitations that apply to the Government during that time. 

  

The unconstitutionality of the statutory regulation on the basis of which the 

Government organised a referendum campaign does not in itself entail 

irregularities that affected or could have affected the referendum results. In the 

referendum dispute that it stayed, the Supreme Court will have to adjudicate 

whether the concrete activities that the Government carried out in the referendum 

procedure (i.e. also during the referendum campaign) were in conformity with the 

reasons stated in the Decision of the Constitutional Court. It will have to 

adjudicate whether the Government, as the organiser of a referendum campaign, 

objectively, comprehensively, and transparently informed voters. If it establishes 

irregularities, it will also have to decide whether they affected or could have 

affected the results of the voting in the referendum. 
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Dr Jadranka Sovdat 

President 

 


