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Concurring Opinion of Judge Krivic 
 
 

I 
 
I agree with all the points of the operative provisions as well as with the entire 
reasoning, except for one or two formulations in Section B–V; nevertheless, in this 
concurring opinion, I wish to further elaborate upon the reasoning in Section B–V 
and, at the same time, also state my position on the differing views on the issues at 
hand that are also partially evident from some separate opinions. 
 

II 
 

I would like to draw attention to the importance of the constitutional premise referred 
to at the beginning of Paragraph 40 of the reasoning in Section B–V, which is 
formulated as follows: “Special constitutional rights (including the special voting right) 
are guaranteed only to members of the autochthonous Italian and Hungarian national 
communities.” Members of other “nations or national communities” (wording of Article 
61 of the Constitution)[1], i.e. including the members of any other autochthonous 
national communities, are guaranteed other constitutional rights, especially those 
determined by Articles 61 and 62 of the Constitution: the right to express their 
national affiliation and the right to express their culture and use their language and 
script. 
 
I believe the concerns that point 4 of the operative provisions and its reasoning in 
Section B–V could prompt needless discussion on the content of the concept of 
autochthony and on a possible extension of the special constitutional rights of the 
Italian and Hungarian autochthonous national communities to others to be without 
foundation. On the one hand, it is neither possible nor necessary to prevent or fear 
such discussions because the gradual increase in sensitivity towards these issues on 
a global level is also inevitably reflected here, in Slovenia; on the other hand, in 
accordance with Articles 61 and 62 of the Constitution, the members of all the 
national communities in Slovenia are guaranteed such a high level of constitutional 
protection (which either does not exist or is not achieved in many traditional 
democratic states) that it is entirely an internal matter of Slovenia and its 
constitutional order for what reasons – constitutional, traditional, historical, cultural, 
and political – it provided the Italian and Hungarian national communities with an 
even higher level of protection or additional special rights in the Constitution. It is also 
entirely an internal matter of Slovenia as to whether it will deem it necessary to 
provide any other national community, apart from these two, with an equally high 
level of protection and rights in the future, given that the regulation of the rights of the 
members of all the national communities is more than satisfactory when compared to 
international law and other legal systems. It is my personal view that there is a 
probability that this issue will arise – albeit not immediately – only in relation to the 
Roma community, which in principle already enjoys a special position and special 
rights in accordance with Article 65 of the Constitution, but not to the same extent as 
the Italian and Hungarian national communities.  
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Above all, it is clear that this point of the operative provisions and its reasoning do not 
require a statutory definition of an autochthonous national community, but merely a 
statutory definition of the “criteria to be applied by the commissions of the Italian and 
Hungarian self-governing national communities when deciding on the registration of 
citizens in a special electoral register”. These are, however, two related but 
nevertheless independent and different issues. I will explain hereinafter why this is 
the case. 
 
The issue at hand does not concern an individual not being allowed to express his or 
her affiliation with one of the two national communities (i.e. to subjectively define him- 
or herself as its member), as this is his or her constitutional right in accordance with 
Article 61 of the Constitution. However, it is not possible to impose on this national 
community, which is organised as a special self-governing community in accordance 
with Article 64 of the Constitution, the obligation to accept as its member anyone who 
has declared him- or herself as its member or to enter him or her in the special 
electoral register, especially not when a person (or even a larger organised group of 
people) seeks to abuse, either solely for election purposes or with the intention of 
distorting the true will of the national community regarding its operations, the 
elections to its own bodies, etc. 
 
This idea has already been expressed in Paragraph 44 of the reasoning and I would 
merely like to further support it with additional arguments. In my opinion, emphasis 
should not be devoted to the concept of autochthony, but instead solely to the 
necessary statutory definition of the criteria for the preparation of the special electoral 
register in order to protect the Italian and Hungarian national communities from any 
electoral and other abuses. The purpose of these criteria is therefore to protect the 
two national communities from potential abuses, but not from the possibility that 
another Italian or Hungarian, who immigrated subsequently, would “pretend” to be 
one of the “autochthonous” Italians and Hungarians (who have been living here for a 
long time). 
 
Paragraph 46 of the reasoning also partially addresses this issue, but, in my opinion, 
not in an entirely adequate manner. In my opinion, the question of whether Italians 
and Hungarians who live, for example, in Ljubljana or Maribor may also obtain a 
special voting right does not interfere with the “interpretation of the concept of the 
autochthony” as is stated in Paragraph 46. The Italian and Hungarian national 
communities are undoubtedly autochthonous in Slovenia and it is known where they 
traditionally live, and the issue as to whether or not they deem specific compatriots 
who live or originate from elsewhere to also be their members is entirely a matter for 
them to decide. Even if such compatriot has moved to Slovenia from the south of Italy 
or from eastern Hungary and has actually started to participate in the cultural and 
other life of the Italian or Hungarian minorities, or wishes to do so, I see no reason 
why this minority should refuse to accept him or her into its ranks – of course, 
however, only if it so wishes and not under any duress. In this sense, both minorities 
could thus attempt to draft a proposal for the statutory criteria required by point 4 of 
the operative provisions; however, a simple negative criterion might suffice: anyone 
who so wishes can be entered in the special electoral register, and registration may 
only be denied to those for whom it is not possible to ascertain that they are truly 
connected with the national community based either on their origin, name, language 
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proficiency, and similar objective criteria, or on their previous subjective expression of 
affiliation with the minority and active involvement in the community, or if specific 
circumstances point to an attempt to abuse the special voting right for purposes that 
are foreign to this national community or even contrary thereto. 
 
It is clear from the above statements as to what my answer would be to the 
unanswered question, which is indicated at the end of Paragraph 46: if the law also 
included permanent residence in the “autochthonous” area as one of the above-
mentioned criteria, this would not be unconstitutional, if such was the will of the Italian 
and Hungarian national communities (i.e. if they proposed such statutory regulation); 
moreover it would not be unconstitutional if the law did not determine such criterion, 
and would thus be much broader and more liberal in this regard. It should be a matter 
for these two national communities to decide on which compatriots they include as 
their members through registration in the special electoral register; the statutory 
criteria for such must be determined exclusively for the protection of the minority 
against potential abuses or, more specifically, in order to ensure that when the 
competent commissions started to deny such registrations in the electoral register 
due to attempts “of hostile takeover of the minority deputy mandates by the groups 
foreign to the minority”, these commissions, and subsequently, in the event of 
disputes, also the courts, would have statutory criteria on which they could base their 
decision. Until no such organised attempts are made, registration will probably not be 
denied and there will thus be no disputes in this regard. 
 

III 
 
Regarding the petitioners’ legal interest (point 6 of the operative provisions and 
Paragraph 29 of the reasoning), the fundamental criterion for recognising legal 
interest (in accordance with Article 24 of the CCA) is that the challenged provisions 
directly legally affect the petitioner. It is of course true that the legal regulation of the 
voting right of the “minorities” and the legal regulation of the scope of rights of the 
minority deputies are issues that are inextricably linked; however, it is also true that 
the double voting right of the members of the minorities directly interferes with equal 
suffrage in regard to all the other voters (even though this interference is, as has 
been established by this Decision, constitutionally admissible and even required), 
whereas the different scope of rights of minority deputies interferes, at most, 
indirectly with the rights of the voters who have voted for other deputies. Quod erat 
demonstrandum. This was (the only) point to be proved. Once this was demonstrated 
(that, pursuant to the law, the petitioner cannot be deemed to have legal interest), the 
petition had to be dismissed, regardless of what we may think of the content of the 
petition and regardless of the fact that, in my opinion, also the answer to this 
substantive question would probably not be questionable or uncertain.  
 

Matevž Krivic 
 
Note: 
[1] It is not entirely clear from the wording of Article 61 of the Constitution, which 
refers to the affiliation with “his or her nation or national community”, what the 
difference between a “nation” and a “national community” is supposed to be, as it is 
likely that members of every nation also form some kind of “national community” 
(referred to, of course, in sociological terms as an unorganised group of people that 
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does not have any authorities and legal norms, but that is held together by different 
ties). With regard to its origins, this wording could probably be attributed to the term 
“nations and nationalities of the SFRY” that was used in the previous regime; the 
term “nations” designated the constitutive nations of Yugoslavia (i.e. the nations that 
founded Yugoslavia), whereas the disputable term “nationalities”, which is 
problematic from various perspectives, referred to what is clearly and simply known 
throughout the world as national minorities. I therefore assume that today’s wording 
“nations and national communities” is some kind of (transformed) remnant of the 
previous syntagm “nations and nationalities”. In this context, Article 61 of the 
Constitution should be interpreted in the sense that it guarantees everyone the right 
to freely express affiliation with any nationality living outside Slovenia, or indeed with 
any nationality whose members have already lived in Slovenia for a long time and 
enjoy the status of “national community” or minority. Or, to be more specific, this 
distinction actually makes it possible for persons who deem themselves to be Italian 
to freely define themselves either as members of the Italian minority in Slovenia 
(“national community”) or simply as members of the Italian nation as a whole. 
However, it is likely that this nuanced distinction lacks any significant practical 
importance. If an Italian person also has a sense of belonging to the Italian minority 
in Slovenia, he will probably display this in practical terms (e.g. by participating in the 
life and activities of the Italian minority or by registering on the special electoral 
register) and not by some abstract declaration.  
 


