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Dissenting opinion of Judge Dr Ude 
regarding points 4 and 6 of the operative provisions 

 
1. I voted for points 1, 2, 3, and 5 of the operative provisions of the Decision, in which 
it was essentially decided that the regulation set out in the National Assembly 
Elections Act, the Local Elections Act, the Voting Rights Register Act, and the 
Charter of the Koper Municipality, according to which members of the Italian and 
Hungarian self-governing national communities have the right to cast two votes in the 
elections of deputies to the National Assembly, is consistent with the Constitution of 
the Republic of Slovenia. 
 
2. I do not agree, however, with point 4 of the operative provisions, according to 
which it is inconsistent with the Constitution that the Voting Rights Register Act does 
not determine the criteria applied by the commissions of the Italian and Hungarian 
self-governing national communities when deciding on the entry of voters in the 
special electoral register of the citizens who are members of the autochthonous 
Italian and Hungarian national communities, and the National Assembly must remedy 
this inconsistency with the Constitution prior to calling the next regular elections to 
the National Assembly. 
 
The concept of an autochthonous national community is not sufficiently defined from 
a legal, political, and academic perspective. Already in the discussions held during 
the adoption of the Constitution, some legal theorists, especially those who study the 
legal position of minorities or ethnic communities in the context of international law, 
expressed the opinion that the Constitution should not use this concept and 
associate it with an extremely high level of rights. Even after the Constitution was 
adopted, the concept of an autochthonous national community was never sufficiently 
clarified and no elements have yet been determined that are decisive for the 
establishment of whether or not a specific national community is autochthonous. For 
this reason, I doubt that the legislature could satisfactorily fulfil the obligation to 
define by law the criteria for entering voters in the special electoral register of the 
members of the autochthonous Italian and Hungarian national communities. The 
Constitutional Court has set a relatively long time limit for the National Assembly, 
since new elections to the National Assembly will be held in less than three years. 
Nevertheless, I believe that the legislature will not have sufficient time to study this 
issue or, more importantly, to prepare reasoned positions of sufficient quality. 
 
In addition, such discussion may raise further questions that are crucial for Slovene 
society, such as, for example, the question of whether it is right that the two 
autochthonous national communities are granted an extremely high level of rights, 
especially political rights, while some other national communities, which have more 
members, are not even guaranteed a much lower level of rights in the spheres of 
culture and the economy. It is to be expected that some other countries and the 
international community will exert pressure on Slovenia in relation to these issues. It 
is therefore, in my opinion, unwise to further exacerbate these issues through 
positions of the Constitutional Court that could be used as an argument in 
discussions on the regulation of the rights of national communities in our country. 
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It is true that the definition of the criteria that are decisive for registering voters in the 
special electoral register of citizens who are members of the autochthonous Italian 
and Hungarian national communities is not identical to a definition of the content of 
the concept of an “autochthonous national community”. However, by defining the 
criteria that are decisive for the affiliation with an autochthonous national community, 
the content of the concept of autochthony is also defined. These two issues simply 
cannot be separated. In my opinion it is necessary to refrain from defining the content 
of the concept of an autochthonous national community by law until it becomes clear 
from an academic perspective as to what this concept entails and what 
consequences a definition of this concept would have for the protection of the rights 
of the national communities (autochthonous and non-autochthonous). In my opinion, 
it is too early, and at this time even legally and politically irrational, to impose on the 
legislature the obligation to define this concept by law. 
 
3. I also do not agree with point 6 of the operative provisions, by which the 
Constitutional Court dismissed the petition in the part that refers to the Deputies Act 
and the Rules of Procedure of the National Assembly. As a result, the Constitutional 
Court refused to decide whether the provision that the two deputies – who are 
representatives of the Italian and Hungarian national communities – have the same 
rights as the rest of the deputies in the National Assembly, and that they may 
therefore vote on all matters, is consistent with the Constitution. 
 
The allegation that the petitioners do not have legal interest to challenge the 
regulation of the scope of rights of the deputies as such regulation does not directly 
interfere with their rights is extremely unpersuasive. The Constitutional Court 
recognised that the same petitioners have legal interest to challenge the regulation of 
the “double” voting right of the members of the Italian and Hungarian national 
communities in the elections to the National Assembly and municipality councils. The 
Constitutional Court, however, failed to state the reasons for its position that these 
petitioners do not have legal interest to challenge the regulation of the scope of rights 
of the two deputies to the National Assembly, and only held, in very abstract and 
general terms, that the regulation did not directly interfere with the petitioners’ rights, 
legal interests, or legal position. It is understandable that the Constitutional Court was 
unable to find reasons for such a position, as this differentiation between the 
regulation of elections and the regulation of the scope of rights of the deputies is 
entirely unconvincing. 
 
The Constitutional Court therefore should have substantively considered the scope of 
rights of the two deputies of the autochthonous national communities. With its formal 
decision on dismissal, the Constitutional Court avoided substantive consideration and 
thus providing an answer, even though the answer to this question is very 
straightforward from a constitutional perspective. In accordance with the first 
paragraph of Article 80 of the Constitution, the National Assembly is composed of 
deputies of the citizens of Slovenia, and comprises 90 deputies in total. In 
accordance with the third paragraph of the same Article of the Constitution, one 
deputy of the Italian and one deputy of the Hungarian national communities shall 
always be elected to the National Assembly. These two deputies therefore number 
among the ninety deputies, each of whom, in principle, have the same rights. 
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The same conclusion is inevitably reached on the basis of an interpretation of the fifth 
paragraph of Article 64 of the Constitution, which provides that laws, regulations, and 
other general acts that concern the exercise of the constitutionally provided rights 
and the position of the national communities exclusively may not be adopted without 
the consent of the representatives of these national communities. The deputies of the 
national communities to the National Assembly therefore hold a constitutionally 
defined special position regarding the adoption of laws that concern the rights and 
position of the national communities, while otherwise their rights are identical in terms 
of content to those of other deputies. 
 
The reasoning of the petitioners could therefore be relevant only in the procedure for 
amending the Constitution, and not in proceedings to review the constitutionality of 
laws or other general acts implementing the current constitutional order. 
 

Dr Lojze Ude 
 


