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I voted against the decision reached since the reasoning of it did not persuade me. I opine that the 

substantiation adopted by the majority of judges concerning the changed circumstances which in the 

case of reviewing the constitutionality of the Act on the Calling of Regular Elections in Koper Urban 

Municipality (Official Gazette RS, No. 53/99 - ZRLVKP) dictated the non- application (in my opinion, 

however, the change) of the point of view (included in Decision No. U-I-183/94 - Official Gazette RS, 

No. 73/94 and DecCC III, 122) that elections to the bodies of local communities whose territory is 

unconstitutional are unconstitutional, is not well founded. 

 

I completely concur with the point of view embodied in the reasoning of the decision relating to the 

effect of Constitutional Court decisions, to their binding effect and to consequences which ensue from 

their non-implementation. 

 

Notwithstanding the fact that I am not fully convinced whether this applies to all cases (for it is difficult 

to imagine all possible cases), in principle I agree also with the point of view that the character of the 

part of the disposition of a Constitutional Court decision, which is based on Article 40.2 of the 

Constitutional Court Act (Official Gazette RS, No. 15/94 - ZUstS), is different from the character of 

those parts of a disposition by which the merits of the case are decided upon. 

 

In other words, I can thus agree with the point of view that the part of a disposition by which the 

Constitutional Court does not decide upon the merits, but determines the manner of the 

implementation of the decision, does not have constitutional power (which would entail that the 

National Assembly could only change it by a law of constitutional rank), but the power of statute, 

therefore the legislature may as a rule change it (or differently regulate the manner of its 

implementation) by statute. Such a point of view in no manner interferes with the definition of the 

contents of the principle of the separation of powers, or with that element of this principle designated 

by the concept of "checks and balances between the functions of Government" (see concerning this 

Decision No. U-I-83/94, dated 14 July 1994; Official Gazette RS, No. 48/94 and DecCC III, 89). To this 

effect, in a case in which the disposition of a Constitutional Court decision has constitutional power 

such a "check" can only be a law of constitutional rank, however, in cases where the disposition does 

not have such power the "check" can be a law of statutory rank. 

 

But when the legislature changes a part of the disposition of a Constitutional Court decision, which on 

the basis of Art. 40.2 of ZUstS determines the manner of implementation, the statute by which it 

proceeds in this manner must not be in violation of the Constitution. In case it determined a manner of 

implementation contrary to those parts of the disposition of a Constitutional Court decision which have 

constitutional power, it would also violate the Constitution. On this point it is necessary to consider that 

in the case of abstract constitutional review the disposition and reasoning of a decision entail a totality 

for reason of which not only the disposition is binding, but also the reasoning and points of view 

embodied in the reasoning. In my opinion, this also applies if the disposition of a decision does not 

explicitly refer to the reasoning in particular when the matter concerns a so-called declaratory decision. 

 

A similar point of view is also embodied in the reasoning of the decision which was adopted by the 

majority of judges in the proceedings of the review of ZRLVKP. From here on, however, my point of 

view differs from the point of view of the majority of the judges. In my opinion, a correct decision would 

require that the Constitutional Court annul ZRLVKP. Why? 

 

By Point 3 of the disposition of Decision No. U-I-301/98 (Official Gazette RS, No. 67/98 and DecCC 

VII, 157), which was allegedly the reason for adopting ZRLVKP, the Constitutional Court decided on 
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the basis of Art. 40.2 of ZUstS that the term of office of Koper Urban Municipality bodies be extended 

until the assumption of office by the bodies of the new municipalities that would be established in 

conformity with the amendment to the Act on the Establishment of Municipalities and the 

Determination of their Territories (Official Gazette RS, Nos. 60/94, 69/94 and 56/98 - ZUODNO), thus, 

in conformity with the Constitution. 

 

At first sight the challenged ZRLVKP interferes only with that part of the disposition of the 

Constitutional Court decision which has the rank of a statutory provision and which could be amended 

by statute or by which the manner of the implementation of Decision No. U-I-301/98 could be 

regulated in a different manner. However, this finding alone does not suffice for confirming the 

conformity of ZRLVKP with the Constitution. What is also necessary is the review of the conformity 

with the Constitution of the different manner of implementing the mentioned decision determined by 

ZRLVKP. 

 

Point 3 of the disposition of Decision No. U-I-301/98 concerns the established non-conformity with the 

Constitution of that part of ZUODNO which establishes Koper Urban Municipality and determines its 

territory. Its purpose is not the postponement of elections as some manner of sanction due to the fact 

that the National Assembly had not implemented the Constitutional Court decisions relating to Koper 

Urban Municipality since 1994. Such a purpose would also be meaningless for it does not affect the 

National Assembly, but the inhabitants of Koper Urban Municipality. Similarly, the purpose of the 

postponement of elections is not that the Constitutional Court would make it possible by the 

postponement of elections for all competent bodies to form the territories of new municipalities (as 

follows from the part of Point 14 of the reasoning of Decision No. U-I- 163/99, which reads as follows: 

"It is not the case that the Constitutional Court postponed the elections by Decision No. U- I-301/98 

because it considered them to be unconstitutional. 

 

Evidently the purpose of the Constitutional Court was to make it possible for all competent bodies to 

form the territories of new municipalities."). If the Constitutional Court had considered the elections 

unconstitutional, Point 3 of the disposition on the postponement of elections would not have followed 

at all. 

 

Merely Point 2 of the disposition would suffice, which imposed on the legislature the obligation to make 

ZUODNO conform with the Constitution and which determined for the legislature a time limit of one 

year to do so. The only meaningful (and constitutionally allowed) purpose of the postponement of the 

elections could be that repeated unconstitutional elections to Koper Urban Municipality bodies were 

postponed until the adjustment of ZUODNO with the Constitution. However, it is true that their 

constitutionality may only be insured by forming (constitutional) territories of new municipalities. 

 

The point of view that elections to the bodies of municipalities whose territories are determined to not 

be in conformity with the Constitution are unconstitutional was not adopted by the Constitutional Court 

in Decision No. U-I-301/98, but it had already been adopted by the Court in 1994, in Decision No. U-I- 

183/94. By that decision the Court had for the first time allowed unconstitutional elections in 

municipalities which had not been in conformity with the Constitution (among them also Koper Urban 

Municipality). In the reasoning of this decision (No. U-I-183/94), by which the non-conformity of Arts. 2 

and 3 of ZUODNO with the Constitution was established, it was clearly stated that: "The 

postponement of forming municipalities to the time after the expiration of the time limit extended by the 

Constitutional Act would be even less in conformity with the Constitution than immediate elections to 

new municipal councils - even in the municipalities which are not entirely in conformity with the 

concept of local self-government, which however are still more constitutional than old municipalities 

which originate from the system and concept of a municipality as a commune." From this sentence two 

conclusions may be drawn: (1) that elections to the bodies of unconstitutional municipalities are 

unconstitutional (this follows from the part of the text which reads as follows: "... it would be even less 

in conformity with the Constitution than immediate elections..."), and (2) that the Constitutional Court 

reasoned in Decision No. U-I-183/94 why it allowed at that time unconstitutional elections (not only in 

the Koper Urban Municipality but also in other unconstitutional urban and other municipalities). The 

reason for this was the transition from the commune system to the system of local self-government. 
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However, in 1998 this reason did not exist anymore. The postponement of elections by Point 3 of the 

disposition of Decision No. U-I-301/98 was not the consequence of the third establishment of the 

unconstitutionality (instead of annulment, which was after the two previous establishments of 

unconstitutionality, in my opinion, the only reasonable step to take) of the territory of Koper Urban 

Municipality (the first by Decision No. U-I-90/94 - Official Gazette RS, No. 29/94 and DecCC III, 58 - 

the third by Decision No. U-I-301/98), but a consequence of the fact that the reasons which in 1994 

required (or even allowed) that the Constitutional Court (could) allow unconstitutional elections, no 

longer exist. 

 

The manner by which the legislature wanted by means of ZRLVKP to achieve (and by which it indeed 

achieved, according to the finding of the Constitutional Court on the conformity of ZRLVKP with the 

Constitution) the insuring of the constitutional right of citizens to elect local communities bodies is, due 

to the aforementioned reasons, unconstitutional and violates the principles of a State governed by the 

rule of law. A statute whose purpose is to insure the exercise of the right to vote in a manner such that 

unconstitutional elections are held is not in conformity with the Constitution (in particular, not with the 

principles of a State governed by the rule of law). Therefore, the matter does not concern a conflict 

between the right to local self-government and the right to vote (as asserted by the legislature, the 

substantiation of which the majority of the Constitutional Court joined), for the former right (although 

not a human right) cannot compete with the unconstitutional exercise of the latter (although this is a 

human right). 

 

Furthermore, in such a manner the right to equality determined in Art. 14 of the Constitution cannot be 

exercised. 

 

Nevertheless - I emphasize again - even if the matter entailed a restriction of the exercise (periodicity) 

of the right to vote, this would not be possible (nor would it be constitutionally allowed) to be remedied 

by unconstitutional elections called by a statute which interferes with the constitutional reasoning of 

the Constitutional Court. Such a step may perhaps be taken by the National Assembly by a 

constitutional act with which the Constitutional Court cannot as a rule interfere. The only constitutional 

manner by which the legislature could insure by statute the exercise of the constitutional right of 

citizens to elect bodies in the territory of Koper Urban Municipality is the adoption of the amendment to 

ZUODNO in the part relating to Koper Urban Municipality. And, since 1994, this has been imposed on 

the legislature by the Constitutional Court already three times. However, the legislature has not 

complied with this. 

 

ZRLVKP interferes with the reasoning of the Constitutional Court (on the point of view of the 

unconstitutionality of elections embodied in Decision No. U-I-183/94). It interferes with it because the 

circumstances stated in Point 13 of the reasoning of Decision No. U-I-163/99, as being the 

circumstances which justify the rejection of using that point of view (of the constitutional reasoning of 

Decision U-I-183/94) in reviewing the constitutionality of ZRLVKP, do not support such a decision. 

Regarding this part of the reasoning the majority decision stems from the assumption that today it is 

still possible to allow changes to status (concerning the establishment of new municipalities), which 

would be unconstitutional and, as a consequence, also the elections to the bodies of such 

unconstitutional municipalities. Otherwise it is not possible to understand the sentence from this part of 

the reasoning, which reads as follows: "The then point of view taken by the Constitutional Court on the 

unconstitutionality of elections in the old municipalities cannot simply be transferred to the present 

circumstances. If this was done, to simplify, not only elections in the present Koper Urban Municipality 

but also the elections in every municipality in which the same situation occurs in view of possible 

changes of status, would be unconstitutional until municipalities are established in territories that 

conform with the Constitution." I cannot accept such a reasoning. First, in Decision No. U-I-183/94 

there was not included a point of view stating the "unconstitutionality of elections to the old 

municipalities", but rather the "unconstitutionality of elections to the (new) municipalities with 

unconstitutional territories". And, second, I cannot approve of the majority point of view that after the 

introduction of local self-government changes of status leading to unconstitutional territories of 

municipalities may still be allowed. To prevent this is the duty of the legislature in the first place, and 

then the duty of the Constitutional Court. And until a new municipality is given (constitutional) territory, 

it cannot be established. And if it cannot be established - can elections be held? 
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Also, I find unacceptable that part of the reasoning embodied in Point 13, which reads as follows: "The 

point of view of the unconstitutionality of elections should be inserted into the then existing context of 

establishing local self-government compared to the previous communes system. And only in this 

context may it have constitutional significance." Such a point of view can only be interpreted in a 

manner such that the Constitutional Court in Decision No. U-I-183/94 decided that elections to the 

municipalities with unconstitutional territories were unconstitutional only at the moment of transition 

from the commune system or at the moment of the creation of local self-government, and not 

subsequently. 

 

However, this is not so. It is just the opposite: the creation of local self-government was the reason 

which at that moment (in 1994) enabled the Constitutional Court to decide upon the admissibility of 

unconstitutional elections in the municipalities whose territories were unconstitutional. Thus, the then 

point of view taken by the Constitutional Court has today the same constitutional significance as it had 

at that time, with the exception that at that time the Constitutional Court allowed unconstitutional 

elections (for the mentioned reasons), however, in 1998 it did not allow such elections. 

 

Truly, (as the majority of the judges established) the territorialization of local self-government is a 

process which continues also after the creation of local self-government. 

 

Changes of the status of municipalities will occur but, in a State governed by the rule of law, these 

changes are allowed only if made in conformity with the Constitution. And if the mentioned point of 

view has completely the same constitutional significance as it had had at the time of the transition from 

the commune system to the system of local self-government, then in deciding on the constitutionality 

of ZRLVKP, the majority of the judges changed their point of view (constitutional reasoning) in 

Decision No. U-I-183/94. - Unfoundedly, in my opinion. 

 

Since territory is one of the crucial components of local self- government, it is hard to hold that forming 

a municipality with an unconstitutional territory does not entail an interference with the exercise of the 

right to local self-government, as asserted by the petitioners. The only constitutional manner of 

exercising this right is exercising it in a municipality whose territory meets constitutional criteria. If the 

State cannot guarantee such a manner of exercising this right the matter concerns the same violation 

of the right to self-government as occurs when the State does not secure necessary financial 

resources (proper expenditure and financial balance) for a municipality to carry out its local affairs. 

 

Furthermore, the will expressed at a referendum cannot be a reason for disrespecting a Constitutional 

Court decision. In 1994, in Decision No. U-I-144/94 (Official Gazette RS, No. 45/94 and DecCC III,95), 

in which the Constitutional Court reviewed the two ordinances on the determination of a referendum 

area for the establishment of Koper Municipality and on the call of a referendum for the establishment 

of Koper Municipality, it decided that it was constitutionally admissible that the National Assembly 

established by statute municipalities on the basis of the referenda already carried out or the repeated 

referenda. From subsequent decisions (Decision No. U-I-183/94) it follows that the Constitution has 

envisaged an inquiring referendum, however it has left the final determination of the territory of 

municipalities to the legislature. Therefore, the will expressed at a referendum does not bind the 

legislature in an absolute or unconditional manner when determining the territory of a municipality. 

Such would exceed constitutional powers concerning non-binding effects only if the National Assembly 

did not form a municipality in a territory which met constitutional and statutory criteria, and in which the 

inhabitants voted at a referendum for establishing their own municipality. In addition, according to the 

then opinion of the Constitutional Court, it would even be necessary to consider whether the remaining 

part of the territory met the conditions for establishing a municipality. 

 

 

Dr. Janez Čebulj 

 

 


