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D E C I S I O N 

 

At a session held on 23 September 1999 in proceedings to review constitutionality instituted by the 

petition of Alojz Gec from Hrvatini and others, the Constitutional Court 

 

d e c i d e d: 

 

The Act on the Calling of Regular Local Elections in Koper Urban Municipality (Official Gazette RS, 

No. 53/99) is in conformity with the Constitution. 

 

R e a s o n s 

 

A. 

 

1. The petitioners challenge the entire Act on the Calling of Regular Local Elections in Koper Urban 

Municipality (hereinafter: ZRLVKP). They opined that the challenged statute was not in conformity with 

Art. 2 of the Constitution, which provides that Slovenia is a State governed by the rule of law. 

 

Their constitutional right to participate in the management of public affairs in such local communities 

as established pursuant to the Constitution were also allegedly violated by the carrying out of regular 

elections in the territory of the present Koper Urban Municipality. They referred to Constitutional Court 

decisions Nos. U-I-90/94, U-I-183/94 and U-I-301/98, by which it was established that Koper Urban 

Municipality exceeded the territory of a town and the outskirts of the town, and thus that it had been 

established not only contrary to the constitutional scheme of an urban municipality but also to the 

constitutional scheme of a municipality in general. They emphasized that the challenged statute 

interfered with the basic rights of citizens of Slovenian Istria, who are by the present authorities of 

Koper Urban Municipality "misinformed, led astray by all possible means in order to be dissuaded, 

impeded and prevented from exercising their elementary rights relating to local self- government". The 

calling of elections only in one municipality is not allegedly an authority vested by statute in the 

President of the National Assembly, on the basis of Art. 87 of the Constitution. Pursuant to Art. 26.1 of 

the Local Elections Act (Official Gazette RS, No. 72/93 and following issues - hereinafter: ZLV), the 

President of the National Assembly is allegedly only empowered to call regular elections to municipal 

councils in all municipalities at the same time, and not only in a single municipality. The petitioners 

emphasized that the challenged statute "nullified" Constitutional Court decision No. U-I-301/98, by 

which the term of office of Koper Urban Municipality bodies had been extended until the assumption of 

office by the bodies of the new municipalities to be established in conformity with the Constitution. The 

petitioners did not consider the extension of the term of office of the present Koper Urban Municipality 

bodies to be an encroachment on their right to vote. During the extended term of office, Koper Urban 

Municipality bodies should cooperate with each other so that the constitutional non-conformity of 

Koper Urban Municipality established in Point 2 of the disposition of Constitutional Court decision No. 

U-I-301/98, is remedied. Furthermore, the petitioners stated that Art. 3 of the challenged statute 

changed the provision of Art. 4 of the Act on the Procedure for the Establishment of Municipalities and 

for the Determination of their Territories (Official Gazette RS, Nos. 44/96 and 56/98 - hereinafter: 

ZPUODO), which allows that the procedure for the establishment of municipalities and the 

determination or change of their territories is carried out only once in the period between two regular 

elections to municipal councils. In the petitioners' opinion, the challenged provision exempted from 

elections only Koper Urban Municipality, and thereby allegedly created an inadmissible, unsystematic 

and "truly anarchic" state of affairs. 
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2. The petitioners suggested the temporary suspension of the implementation of Art. 2 of the 

challenged statute, on the basis of which the President of the National Assembly was to call regular 

elections immediately after the coming into force of the challenged statute. 

 

3. In the supplement of the petition, dated 1 September 1999, the petitioners suggested that the 

Constitutional Court consider the case at a public hearing, pursuant to Art. 35.2 of the Constitutional 

Court Act (Official Gazette RS, No. 15/94 - hereinafter: ZUstS). The petitioners opined that the 

National Assembly could implement the Constitutional Court decision and adopt appropriate 

amendments to the Act on the Establishment of Municipalities and the Determination of their 

Territories (Official Gazette RS, No. 60/94 - hereinafter: ZUODNO) regarding Koper Urban Municipality 

even before the expiration of the one- year time limit for making the territory of Koper Urban 

Municipality conform with the Constitution, that is, by 3 October 1999. They emphasized that the 

carrying out of regular elections to Koper Urban Municipality bodies was contrary to the principles of a 

State governed by the rule of law and signifies an encroachment on the right of their inhabitants to 

vote. In the petitioners' opinion, the right to elect the bodies of an unconstitutional, involuntarily and 

undemocratically formed local community cannot have "constitutional weight". In spite of the fact that 

the right to vote is a foundation of democracy, abuses may occur (for this purpose the petitioners listed 

historical examples). Thus, they opined that supervision of the activities of Koper Urban Municipality 

bodies was necessary and that only in such a manner would it be possible for the Constitutional Court 

decision to be implemented, the inhabitants insured their constitutional right to local self-government 

and local elections carried out. 

 

4. On 13 September 1999, on the basis of the opinion of the Secretariat for Legislation and Legal 

Affairs, the National Assembly Committee for Internal Policy and the Judiciary replied to the petition 

under consideration. It opined that the challenged statute refers only to Point 3 of the disposition of 

Constitutional Court decision No. U-I-301/98, by which the Constitutional Court had extended the term 

of office of the present Koper Urban Municipality bodies. According to the Committee, the challenged 

statute does not affect the substantial obligation imposed on the National Assembly by the cited 

decision to make the territory of Koper Urban Municipality meet the constitutional and statutory criteria 

of an urban municipality. Thus, the substantive arguments of the petitioners concerning the 

establishment of new municipalities were allegedly unfounded since the challenged statute in no 

sense prevents the establishment of new municipalities, but even makes them possible to a greater 

extent. The right of the petitioners to participate in the management of public affairs was allegedly not 

violated by the challenged act, for elections embody one of the forms of exercising such. According to 

the opposing party, the challenged statute makes possible the repeated exercise of this right in 

conjunction with the human right to the universal and equal right to vote as determined in Art. 43 of the 

Constitution. It emphasized that the right to vote as a human right is exercised directly on the basis of 

the Constitution and that statutes prescribe only the system and technical rules for the carrying out of 

elections. In Decision No. U-I-301/98 the Constitutional Court allegedly created a conflict between the 

universal and equal right to vote and the constitutional right to local self-government thereby using the 

right to vote as a human right to determine the manner of implementing its decision "to support the 

exercise of the constitutional right to local self-government". According to the opposing party, the 

principles of a State governed by the rule of law were not violated by the challenged statute although 

one of the most important principles of a State governed by the rule of law is also the binding effect of 

the decisions of all courts. Pursuant to Articles 3, 5 and 87 of the Constitution, the National Assembly 

is empowered to regulate by statute the rights and obligations of citizens and other persons and, on 

this basis, to adopt proper statutes, also with regard to human rights, as set out in Arts. 15 and 16 of 

the Constitution. In the opposing party's opinion, the Constitutional Court decision could, in the 

substantive part relating to the adjustment of Koper Urban Municipality to conform with the 

Constitution, be implemented also in a manner such that elections in Koper Urban Municipality are 

carried out and the unnecessary conflict between the constitutional and human right thereby 

eliminated. 

 

Replying to the petition, the opposing party emphasized that in reviewing the challenged statute it is 

necessary to consider that an act changing the territory of Koper Urban Municipality had been 

proposed (the proposed Act on the Amendment to ZUODNO - EPA 764 - II), which at the National 

Assembly session in June 1999 was not given enough support, and that, therefore, it was impossible 

for the Constitutional Court decision to be implemented within the specified time limit. The Committee 
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stated that concerning the formation of new municipalities on the territory of Koper Urban Municipality, 

debates were taking place on the establishment of two municipalities (Dekani and Ankaran-Hrvatini). It 

enclosed with the reply the proposed Act on the Amendment to ZUODNO, dated 25 March 1999, 

which the Government had submitted to the National Assembly, and other legislative materials. From 

the mentioned documents it follows that the Government proposed that on the territory of Koper Urban 

Municipality a new municipality, Dekani, be established, however the proposal was not passed at the 

14th session of the National Assembly on 10 June 1999 since a mandatory preliminary referendum 

had not been held before the beginning of the legislative debates. 

 

B. - I. 

 

5. The Constitutional Court suspended the implementation of Art. 2 of the challenged statute pending 

its final decision by Ruling No. U-I-163, dated 15 July 1999 (Official Gazette RS, No. 59/99), pursuant 

to Art. 39 of ZUstS. 

 

6. The Constitutional Court accepted the petition and given that the conditions determined in Art. 26.4 

of ZUstS were fulfilled it immediately proceeded to decide the merits of the case. 

 

7. The Constitutional Court did not call a public hearing on the case under consideration as suggested 

by the petitioners, since the issues due to which the hearing was suggested were not considered 

relevant enough for reaching a decision in these proceedings. 

 

B. - II. 

 

8. By Decision No. U-I-301/98, dated 17 September 1998 (Official Gazette RS, No. 67/98 and DecCC 

VII, 157), the Constitutional Court established the non-conformity of Art. 3-2 of ZUODNO with the 

Constitution and established a one-year time limit for the National Assembly to remedy the established 

non-conformity. 

 

Furthermore, on the basis of Art. 40.2 of ZUstS, the Constitutional Court established in Point 3 of the 

mentioned decision that: "The term of office of Koper Urban Municipality bodies are extended until the 

assumption of office by the bodies of the new municipalities to be established in conformity with Point 

2 of this disposition." Following this decision the regular local elections called in Koper Urban 

Municipality for 22 November 1998 were not held. The National Assembly made it possible by means 

of the challenged statute to call local elections in Koper Urban Municipality even before the adjustment 

of ZUODNO to conform with the Constitution. Therefore, the legislature changed Point 3 of the 

disposition of the mentioned Constitutional Court decision, which is why in this case the Constitutional 

Court had to answer first the question whether the legislature had violated the constitutional principle 

of the separation of powers. 

 

9. In Art. 3.2 the Constitution defines the principle of the separation of powers as being Government 

divided into legislative, executive and judicial branches. The Constitutional Court has often defined the 

contents of this principle in its decisions (Decision No. U-I-83/94, dated 14 July 1994, Official Gazette 

RS, No. 84/94 and DecCC III, 89; Decision No. U-I-158/94, dated 9 March 1995, Official Gazette RS, 

No. 18/95 and DecCC IV, 20; Decision No. U-I-224/96, dated 22 May 1997, Official Gazette RS, No. 

36/97 and DecCC VI, 65). 

 

In the system of the separation of powers the Constitutional Court is a body in the judicial branch. 

However, compared to other courts which perform judicial functions the Constitutional Court has 

special powers (Arts. 160 and 161 of the Constitution). It is the State body which reviews the 

constitutionality of the regulations of the legislative branch as well as the constitutionality and legality 

of the regulations of the executive branch. Thus, in the framework of its powers, in the most possible 

direct way, it enters into mutual relations with these bodies. From the position determined in the 

Constitution it follows that the Constitutional Court is granted the power to interpret constitutional 

provisions with binding legal effect; concerning this power the Constitutional Court is considered the 

"guardian of the Constitution". The legislature is bound by the interpretations of the Constitutional 

Court, which follows from the very foundation of the principle of the separation of powers. Therefore, 

the legislature must implement Constitutional Court decisions, otherwise it is in violation of Art. 2 of the 



 4 

Constitution (the principles of a State governed by the rule of law) and Art. 3.3 of the Constitution (the 

principle of the separation of powers). The Constitutional Court has often referred to such a duty of the 

legislature (first in Decision No. U-I-114/95, dated 7 December 1995, Official Gazette RS, No. 8/96 

and DecCC IV, 120, and most recently in Ruling No. U-190/95, dated 15 July 1999 and in Decision 

No. U-I-114/98, dated 15 July 1999, Official Gazette RS, No. 61/99). 

 

10. The provision of Art. 40.2 of ZUstS empowers the Constitutional Court to determine when 

necessary which body must implement a decision and in what manner. On the basis of this provision 

the Constitutional Court may, among other powers, temporarily regulate a transitory state of affairs 

until the legislature remedies the state of affairs to conform with the Constitutional Court decision. The 

provision of Art. 40.2 of ZUstS does not establish conditions which must be fulfilled for it to be applied, 

for its application is left to a case by case judgment by the Constitutional Court. The Constitutional 

Court may decide on the manner in which its decision must be implemented irrespective of the 

proposals of the participants in the proceedings. What is most important is that by a decision reached 

on such a basis the Constitutional Court does not necessarily interpret the Constitution and thereby, in 

this part, does not explicitly exercise constitutional review as empowered under Arts. 160 and 161 of 

the Constitution. This means that the legal character of a decision reached by the Constitutional Court 

pursuant to Art. 40.2 of ZUstS is different from the legal character of a decision relating to the 

constitutional review of regulations. Thus, the legislature may change by statute the manner of 

implementing a decision determined on the basis of Art. 40.2 of ZUstS. The adoption of such a statute 

is not in itself unconstitutional. Only the manner of implementation included in such a statute may be 

unconstitutional, which, however, should be the subject of a case by case constitutional review if it is 

requested of the Constitutional Court. Thus, the Constitutional Court had to evaluate also in this case 

whether the provisions of the challenged statute are in conformity with the Constitution. 

 

B. - III. 

 

11. The challenged statute would not conform with the Constitution if by it the National Assembly 

regulated a certain question contrary to the adopted constitutional interpretation. 

 

The precedent character of Constitutional Court decisions in proceedings of constitutional review is 

also binding on the Constitutional Court itself. This means that the Constitutional Court must decide in 

substantially similar cases as a rule substantially the same way, however, when changed 

circumstances and the development of legal thought require different reasoning, such circumstances 

or arguments should as well be considered and on their basis a possible change in the reasons 

resulting in a different decision should be substantiated. 

 

12. The reasoning which dictated reaching the Constitutional Court decision in Point 3 of Decision No. 

U-I-301/98 on the extension of the term of office of Koper Urban Municipality bodies are not especially 

mentioned in the reasoning for that decision. In Decision No. U-I-183/94, dated 9 November 1994 

(Official Gazette RS, No. 73/94 and DecCC III,122), the Constitutional Court explicitly stated that the 

formation of municipalities is a process in which municipalities still remain after being established in so 

far as the process of becoming as natural and functional an entity as possible still continues. 

 

In that Decision the Court further reasoned that it is in particular the duty of the legislature to make a 

judgment within the framework of its powers determining the application of the statutory criteria for 

establishing municipalities in the framework of the constitutional scheme on municipalities. When the 

Constitutional Court was substantiating the reasons for that decision, because of which it did not 

decide to annul the Act but only to establish its unconstitutionality, it specifically stated that the 

annulment would prevent the holding of elections to new bodies in the disputed territories. This would 

in particular signify that the simultaneous transformation of old municipalities and the simultaneous 

enforcement of the system of self-government on the territory of the entire country could not be carried 

out. Therefore, it determined that postponing the formation of municipalities would be "even less in 

conformity with the Constitution than the immediate election of a new municipal council, because even 

municipalities which do not entirely conform with the constitutional concept of local self- government, 

do conform more than the old municipalities which originate from the system of considering 

municipalities to be communes". 

 



 5 

13. The then point of view of the unconstitutionality of elections in the old municipalities taken by the 

Constitutional Court cannot simply be transferred to the present circumstances. If this was done, to 

simplify, elections would be unconstitutional not only in the present Koper Urban Municipality but also 

in every municipality in which the same situation has developed by reason of the possible changes of 

statute until municipalities are established on territories in conformity with the Constitution. Such a 

reasoning would also lead in this case to the point of view that the legislature, by the challenged 

statute, had gone against the reasoning of the Constitutional Court due to which the Act could violate 

the Constitution. However, the matter concerns a different situation. The point of view of the 

unconstitutionality of the elections must be put into the then existing context of creating local self-

government compared to the previous commune system. 

 

And only in this context does it have constitutional significance. The right to local self-government is 

the right of inhabitants who live in a certain territory and who are connected with each other by 

common needs and interests to regulate local affairs by themselves. The right to local self- 

government is not defined in the Constitution as a human right, but as a constitutional right grounded 

on Art. 9 of the Constitution, which provides that the autonomy of local self- government in Slovenia 

shall be guaranteed. When local self- government is established the system of municipalities does not 

preserve the status quo, for it is possible to envisage such or different changes in their status which 

would also refer to the territory of municipalities. This is one of the reasons why ZLV envisages early 

elections to local community bodies. This is the reason why such changes in local self-government 

should not directly be connected with elections. These would be unconstitutional if held in a manner 

such that the free exercise of the will of the persons entitled to vote and equality in exercising the right 

to vote are made impossible. However, they would not be unconstitutional only by reason of the fact 

that during a certain time period local community bodies are formed on the territory of a municipality 

that is not entirely in conformity with constitutional provisions. Thus, the assertions by the petitioners 

that the carrying out of elections to the bodies of a municipality which has not yet been adjusted to 

meet the constitutional and statutory criteria entails a violation of the right to local self-government, are 

not well founded. 

 

14. From the aforementioned reasoning it follows that the circumstances developed following the 

issuance of Decision No. U-I-183/94 were completely different from the circumstances that existed at 

the issuance of Decision No. U-I-301/98. At the issuance of the latter, the first phase of establishing 

local self-government had already been completed. The Constitutional Court could have even reacted 

more strongly following the legislature's violations and annulled the then challenged Act. 

 

The effect of such a decision would have been, until the adoption of new regulations in conformity with 

the Constitution, far more radical than the effect temporarily caused by Point 3 of the disposition of 

Decision No. U-I-301/98. However, the Constitutional Court did not opt for such an action, for it could 

reasonably have expected that the legislature would implement the Constitutional Court decision and 

adjust ZUODNO so that in the territory of the present Koper Urban Municipality municipalities in 

conformity with the Constitution would be established. In exercising its powers the Constitutional Court 

cannot proceed from the assumption that other State bodies will not fulfil their constitutional 

obligations. By Decision No. U- I-301/98 the Constitutional Court did not postpone the elections 

because it considered them to be unconstitutional. Obviously the intention of the Constitutional Court 

was to enable all the empowered agencies to form the territories of new municipalities. The time limit 

of one year that the Court determined for such adjustment was undoubtedly the time necessary for 

carrying out the procedure determined by ZUODNO for establishing municipalities. The procedure for 

establishing municipalities may only be commenced by the National Assembly, which must before the 

beginning of legislative debates carry out a preliminary referendum (i.e., according to Article 14, it is 

necessary to determine referendum territories and call a referendum for establishing the will of 

people). Regarding the repeated determination of the unconstitutionality of Koper Urban Municipality, 

the National Assembly should immediately have commenced the procedure for establishing 

municipalities or for changing its territory. Therefore, the carrying out of local elections together with 

the procedure commenced to change the territory of a municipality would neither be reasonable nor 

rational, or could slow down the procedure for changing its territory. 

 

15. Furthermore, the circumstances were changed by the rejection of the amendment to ZUODNO at 

the National Assembly's session on 10 June 1999, for a preliminary referendum was not carried out 
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pursuant to Art. 14 of ZLS. From the reasoning of the bill of the challenged statute it follows that there 

does not exist a real possibility for the territory of Koper Urban Municipality to be made to conform with 

the Constitution in the time limit determined by the Constitutional Court decision. Concerning the 

procedures needed to be carried out in order to transform a municipality, also in the opinion of the 

Constitutional Court, such an evaluation of the legislature was correct. Thus, the assertions by the 

petitioners that the legislature decided in advance not to implement the Constitutional Court decision 

are not well founded. Therefore, the fact that the challenged statute was adopted before the expiration 

of the time limit determined in Point 3 of Decision No. U-I-301/98 cannot decisively influence the 

review of the constitutionality of the challenged statute. From the existing circumstances it also follows 

that the manner of implementation determined by the Constitutional Court lost its basic purpose. Any 

further extension of the term of office of Koper Urban Municipality bodies would no longer serve the 

purpose the Constitutional Court wanted to achieve by its decision on the extension of that term of 

office. On the contrary, the further preservation of the temporary regulation determined by the 

Constitutional Court decision would cause a state of affairs even less bearable in constitutional terms 

than the present state. 

 

16. The right of voters to vote for their representatives in local self-government at certain time intervals 

is not in constitutional terms determined in a manner such that elections are required to be carried out 

exactly every fourth year. The legislature could also determine a longer term of office for local self-

government bodies. Thus, for the aforementioned reasons, also the Constitutional Court could 

determine its term of office as the manner of implementation. However, for reason of the general 

principle of equality (Art. 14.2 of the Constitution) such a state of affairs may not be maintained for an 

unlimited period of time. It would lead to a situation in which the exercise of local self-government, 

which citizens exercise by periodic selection of representatives to local self- government bodies, is 

substantially endangered. Thus, it is necessary to weigh again all relevant circumstances and this 

weighing demonstrates that, also for the aforementioned reasons, it is necessary to insure the periodic 

carrying out of elections, even if these are carried out in a municipality which is not organized in 

conformity with every single constitutional criterion. What the challenged statute determines is only a 

new regulation of the temporary state of affairs until the territory of Koper Urban Municipality is made 

to conform with the Constitution. When the territory of Koper Urban Municipality is put in conformity 

with the Constitution preliminary elections will be carried out on the basis of Art. 24.4 of ZLV. 

 

17. Considering the aforementioned reasons, the Constitutional Court establishes that the challenged 

statute, which determines the legal basis for calling local elections in Koper Urban Municipality, is not 

in violation of the principles of a State governed by the rule of law (Art. 2 of the Constitution), as the 

petitioners asserted. Moreover, the challenged regulation is not contrary to Art. 87 of the Constitution, 

for it embodies a special regulation compared to Art. 26.1 of ZLV. Accordingly, the Constitutional Court 

decided that the challenged statute is not in violation of the Constitution. 

 

C. 

 

18. The Constitutional Court reached this Decision on the basis of Art. 21 of ZUstS, composed of: 

Franc Testen, President, and Judges: Dr. Janez Čebulj, Dr. Zvonko Fišer, Lojze Janko, Milojka 

Modrijan, Dr. Lojze Ude, Dr. Mirjam Škrk and Dr. Dragica Wedam Lukić. The Decision was reached by 

six votes in favor to two against. Judges Dr. Čebulj and Testen dissented, whereas Judges Dr. 

Wedam Lukić and Dr. Ude concurred in the majority opinion. 

 

 

P r e s i d e n t : 

Franc Testen 

 

 


