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1. 

 

I cannot agree with the decision that the challenged Act on the Call of Regular Local Elections in 

Koper Municipality (Official Gazette RS, No. 53/99) is in conformity with the Constitution. 

 

First of all I should say that concerning this question I join the main reasons stated by Judge Dr. Čebulj 

in his dissenting opinion. I repeat in short that the only constitutional manner for the legislature to 

ensure the constitutional right of citizens to elect bodies in the territory of Koper Urban Municipality 

would be to adopt an Act on the Amendment to ZUODNO in the part which refers to Koper Urban 

Municipality. 

 

Furthermore, I repeat what is mistaken is the point of view which follows from the main reasons of the 

adopted decision as if the Constitutional Court in Decision No. U-I-183/94 decided that elections in 

municipalities with unconstitutional territories were unconstitutional only at the moment of the transition 

from the commune system Šinto the local self- government systemĆ, or at the moment of establishing 

local self- government. In my opinion as well, the Constitutional Court has in fact changed its point of 

view concerning this constitutional question in the decision to which I dissent. 

 

In the continuation of this dissenting opinion, first, I would like to emphasize the positive elements of 

the decision with which, however, I cannot agree. Secondly, I will state some additional reasons 

(beside those espoused by Judge Dr. Čebulj in his dissenting opinion) explaining why I think that this 

decision of the Court is erroneous. 

 

2. 

 

First, I should say that I agree with the system of categories used by the decision reached and with the 

scheme which led the majority to the decision with which I, however, do not agree. 

 

In this connection I would like to mention the following: - If constitutional reasons had not truly existed 

for adopting the disposition in Point 3 of Decision No. U-I-301/98, as the majority believes - in my 

opinion, mistakenly - the legislature would not have violated the principle of the separation of powers 

by merely regulating this question in a different manner than it had (temporarily) been regulated by the 

Constitutional Court, but it would still remain within the framework of the authority vested in it by the 

Constitution. Such legal characterization of decisions which the Constitutional Court reaches 

according to Art. 40.2 of ZUstS (with which I in principle agree) appears to be an important theoretical 

contribution, included in the decision at issue, to discussions on the effect and binding character of 

Constitutional Court decisions, in particular in relation to the legislature; - The next issue I would like to 

refer to is that the Constitutional Court also in this decision (unanimously, if one considers the two 

judges who otherwise voted against the disposition) persists in its point of view that the Constitutional 

Court is the "guardian" of the Constitution, (also) in the sense that its constitutional interpretations are 

also binding on the legislature and that the National Assembly is obliged to implement Constitutional 

Court decisions, otherwise it would be in violation of Arts. 2 and 3 of the Constitution. It follows also 

from this decision that the National Assembly has continuously violated the Constitution for several 

years, since in the territory of the present Koper Municipality it has not formed municipalities whose 

territorial size would be in conformity with the Constitution - the fact that elections will be carried out in 

such a municipality on the basis of the challenged statute does not change anything with regard to this 

question (Point 10 of the Reasoning). 
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Furthermore, it follows that the adoption of a statute by which the National Assembly would regulate a 

certain question contrary to the constitutional review applied is "in itself" unconstitutional (the end of 

Point 10 and the beginning of Point 11 of the Reasoning). 

 

- Furthermore, it appears to be important to point to the majority point of view (which I join) that the 

Constitutional Court could have even reacted more strongly, e.g., in a manner such that after the 

National Assembly had failed by ZUODNO to remedy the unconstitutionality the Court could annul 

such a statute. From this it also follows that in determining the manner of the implementation of 

Decision No. U-I-301/98, when it needed for the third time in the same case to establish that the 

legislature had not fulfilled its constitutional obligation, the Court was indeed self-restrained. Moreover, 

on the basis of the experience I have gained in these proceedings, I will strive in the future for the 

Constitutional Court to be more actively involved in resolving and remedying the unconstitutionalities 

established, of course, within the limits of its powers. 

 

3. 

 

3.1. Although the decision correctly answered the basic question in this case: whether the legislature 

may adopt a statute by which it regulates in its own manner a question in a disposition that the 

Constitutional Court has determined on the basis or Art. 40.2 of ZUstS, without violating the 

Constitution, I realized when reviewing the conformity of the contents of this statute with the 

Constitution that the statute is unconstitutional and that it should also be annulled for the following 

reasons. 

 

3.2. Besides the mere unconstitutional relation of the municipality to the bodies to be elected - due to 

which the elections themselves will be unconstitutional - it is also necessary to consider the fact that 

the entire debate concerning the adoption of this statute is replete with another serious 

unconstitutionality: that is, with the fact that the National Assembly has been seriously violating Arts. 2 

and 3 of the Constitution for several years by not implementing the Constitutional Court decisions by 

which the Court had established the unconstitutionality of Koper Municipality and had imposed on the 

Assembly the duty to make it conform with the Constitution in the time limit, which has more than once 

expired without the condition being fulfilled. On this point it is not unimportant to say that it is exactly 

those Deputies who bear the greatest responsibility for not-complying with the Constitutional Court 

decision contributed most to the adoption of the presently challenged statute. The Constitutional Court 

has frequently said that also the motivation (in terms of civil law, defined as cause, such is not only an 

inclination, but the real basis) of the legislature can affect the unconstitutionality of a statute. If 

motivation is unconstitutional also a regulation thereby adopted is replete with unconstitutionality. The 

assumed cause of the challenged statute was allegedly to insure also the citizens of Koper 

Municipality the constitutional right to vote. If the National Assembly genuinely opined that this right 

was violated, it could use its own means, which had been allowed and even imposed on it by the 

Constitutional Court, to reach this objective: i.e., the transformation of Koper Municipality in a manner 

such that it would be formed in conformity with the Constitution. However, the legislature did not use 

this constitutional means but opted for a means which enables reaching the declared objective in a 

manner which still makes possible non-compliance with the Constitutional Court decision and, in spite 

of the fact that this matter does not concern a direct violation of the principle of the separation of 

powers, nevertheless makes possible further non-compliance with the Constitutional Court decision. 

Such disallowed real basis for adopting a regulation, however, indirectly violates the constitutional 

principle of the separation of powers. 

 

3.3. In resolving the unconstitutional situation caused by the National Assembly itself, the Assembly as 

the opposing party completely unfoundedly states among the reasons for adopting the challenged 

statute that this statute will make possible to a greater extent the establishment of new municipalities. 

The "Koper" affair has gained enough publicity to reliably say that those persons who initially promoted 

the violation of the decision by which the Constitutional Court had temporarily prohibited elections in 

Koper Urban Municipality, who further "threatened" to internationalize the affair, who subsequently 

appealed to the European Court of Human Rights concerning the alleged violation of the right to vote, 

and who finally strived most to promote the adoption of the challenged statute, were the ones who 

have also all the time impeded the transformation of Koper municipality into being in conformity with 

the Constitution. In fact, extending the term of office of bodies in the unconstitutionally formed 
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municipality entailed, besides everything else, also an "increased sanction" imposed because of the 

non-compliance with the Constitutional Court decision. Here I cannot agree with Judge Dr. Čebulj that 

that measure could not embody a sanction since the Constitution was allegedly violated by the 

National Assembly, but the prohibition of elections allegedly affected in particular the citizens of Koper. 

By postponing the elections, no constitutional right of the citizens of Koper was violated. However, the 

fact that the elections could not be carried out apparently in addition deprived the elected bodies of 

their legitimacy and showed more clearly than the territorial non-conformity that the municipality was 

not consistent with the constitutional requirements - which resulted in an additional pressure on the 

legislature. Therefore, I cannot agree with the other members of the Court which allowed the 

legislature to remove the only measure against its unconstitutional actions lasting a number of years, 

and who on the other hand emphasize that the Constitutional Court could increase its sanction in a 

manner such that it could even annul the statute in the part establishing Koper municipality. 

 

3.4. As already mentioned, one of the deficiencies of Decision No. U-I-301/98 was that it did not state 

reasons for the presently disputed part of Point 3 of the disposition. Judge Dr. Čebulj found 

constitutional reasons in the precedent Decision No. U-I-183/94, so I also view that part of the 

disposition as an "increased sanction", which was to additionally pressure the National Assembly, or 

those groups in it, which had resisted the implementation of the Constitutional Court decision. The 

judges who voted in favor of this decision, which I dissent to, stated (correctly, however ex post 

because they did not have any other possibility) for the decision the following reasons: the carrying out 

of local elections together with the commenced procedure for changing the territory of the municipality 

would not be sensible, nor rational, or could slow down the procedure for changing its territory (the last 

sentence of Point 14 of the Reasoning). I can also agree with such bases for Point 3 of the disposition 

of the mentioned decision and I add that the existence of only these reasons would be enough for 

substantiating this part of the disposition (see the point of view in footnote No. 5). Given only such 

interpretation of the basis for the disputed Point 3 of the disposition of the mentioned decision, the 

substantiation written by the majority in Point 15 of the Reasoning is not logical and which I 

understand to be the main reason for the decision, to which I give this dissenting opinion: that because 

there is no real possibility of adjusting the territory of Koper Urban Municipality with the Constitution in 

the time limit determined in the Constitutional Court decision, ... the manner of implementation 

determined by the Constitutional Court has thereby lost its main significance. This view cannot be 

applied although we consider elections to only be an act which "could slow down the procedure for 

changing the territory of a municipality", and it is even less likely that this view could be applied if we 

understand such an act to be an increased sanction. I cannot understand how the elections could slow 

down the procedure for changing the territory of the municipality one year ago, and why after that year 

they would not have the same effect anymore. 

 

3.5. Also other reasons did not cease to exist due to the expiration of the repeatedly extended time 

limit for the implementation of the Constitutional Court decision, which had been established by the 

majority decision on the postponement of elections, that is, that the carrying out of local elections 

before the adjustment of the municipality would neither be sensible, nor rational. Since elections will 

be held to the bodies of the municipality which was not formed in conformity with the Constitution, the 

term of office of such elected bodies will be "distorted" for they will exercise authority in a community 

which is not a self-governing community in conformity with the Constitution. Besides that, one cannot 

overlook the fact that for ensuring the exercise of this, thereby hollow, right which, as already 

mentioned, would not be impaired even if elections are not held for some additional years, certain 

costs will ensue. After the National Assembly stated that the implementation of the disputed statute 

would alleviate the formation of municipalities in conformity with the Constitution it may reasonably be 

expected from it to adjust the territory of the municipality within a time which will pursuant to Art. 24.2 

of ZLV, require the carrying out of premature elections. All endeavors, walking on the margin of 

constitutionality (in my opinion, also over this margin), complications and costs incurred concerning the 

elections which will now be carried out in conformity with the challenged statute, may only be justified 

by the fact that "provisional" bodies in the municipality were formed, thereby ensuring the exercise of 

the thus hollow right to vote and be elected. 

 

 

Franc Testen 


