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Concurring Opinion of Judge Dr. Ude 

 

 

In my concurring opinion, I would like to emphasize only a few aspects of the problem of elections in 

Koper Urban Municipality, which can otherwise be grasped from the reasoning of the decision 

reached, however which are in my opinion not emphasized enough. 

 

1. The formation of the territories of new municipalities undoubtedly entails a process and not a time-

limited momentary transformation of former communes into new forms of local self- government. In 

terms of content it has still not yet been defined which local affairs may independently be regulated by 

a municipality and which "concern only the inhabitants of the municipality". In numerous fields the 

question of which matters fall under the original powers of municipalities in the sense of Art. 140.1 of 

the Constitution remains open. Thus, for example, in a pending proceeding the question was raised 

which matters in the field of culture do fall under "local affairs", which are the powers of the State in 

this field, and where to locate the matters or tasks from the field of culture which obviously do not 

concern only an individual municipality and which, on the other hand, cannot be located within the 

powers of the State. 

 

Furthermore, the territorial formation of municipalities in conformity with the criteria determined very 

broadly and vaguely by the Constitution, in particular in its Art. 140, and concretized more in detail by 

legislation, is considered to be a process. 

 

It follows even from Constitutional Court decisions that the matter of the formation of local self-

government concerns a process. The point of view relating to the (un)constitutionality of small 

municipalities has also been changed in the case law of the Constitutional Court. Because of this, in 

my opinion, in reviewing the constitutionality of a municipal territory (the size of the municipality) it 

needs to be taken into consideration that all actors (in particular the citizens themselves, but also the 

National Assembly) must be given time to form the final territory of an individual municipality in 

conformity with the criteria determined in the Constitution. For this reason, already in previous 

decisions, I was not and I am still not in favor of straining the question of whether an individual 

municipal territory in fact matches the constitutional criteria. I am convinced that the formation of such 

municipalities, the contents and territory of which will match the constitutional concept of local self-

government and the will of the people expressed at a referendum, will occur within a suitable period of 

time. 

 

2. Furthermore, I persist in my opinion on the formation of new municipalities as basic units of local 

self-government when evaluating whether the elections to a municipality whose territory is, according 

to a Constitutional Court decision, inconsistent with the Constitution and statutory criteria (in that it is 

too large) may, pursuant to the Constitution, be held and whether the same may be postponed for an 

unlimited period of time. 

 

Truly, from Constitutional Court Decision No. U-I-183/94, or from its reasoning, it is possible to 

understand the point of view that elections to municipalities which are not in conformity with the 

constitutional concept of local self- government are not allegedly in conformity with the Constitution. 

However, this point of view can only be understood from one single sentence cited in Point 12 of the 

reasoning of the present Decision No. U-I-163/99. I opine that in 1994 the Constitutional Court 

reviewed (as is written in the reasoning of this decision, which I concur with) predominantly a general 

situation in which, on the one hand, numerous municipalities were not formed in conformity with the 

territorial criteria based on the Constitution and in which, on the other hand, some people suggested 

the postponement of elections in all municipalities. The Constitutional Court reasoned that the 
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elections should not be postponed, for the judges espoused the opinion that such postponement 

would be "even less" in conformity with the Constitution. However, the Constitutional Court did not 

carry out at that time a serious constitutional review of the competing values of the right to vote and 

the right to local self-government which were to be exercised in constitutionally formed municipalities. 

 

Accordingly, I believe that in the majority opinion it could explicitly be emphasized that in the case of 

the eventual postponement of elections to municipalities the right to vote should have priority over the 

interest to form municipalities in conformity with the constitutional and statutory criteria. 

 

3. It should also be taken into consideration that the recipient of the request for forming Koper 

Municipality on a territory in conformity with the constitutional concept of a municipality is the National 

Assembly, and the holders of the right to vote in elections to local communities bodies are citizens. 

Undoubtedly the periodic character of elections is an element of the right to vote. However, this does 

not follow from Art. 43 of the Constitution, which guarantees the "universal and equal" right to vote, but 

this explicitly follows from the right to elect a National Assembly, as determined by Art. 81 of the 

Constitution. Furthermore, the International Covenant on Civil and Political Rights, in Art. 25.b, defines 

the periodic character of elections as an element of the constitutional right. This article does not only 

apply to elections to the parliament, but to any elections of representatives through which citizens 

participate in the management of public affairs. 

 

Truly, it would not be inconsistent with the Constitution if statute prescribed elections following longer 

intervals than prescribed at present. However, this does not mean that the matter does not concern an 

interference with the constitutional right when voting in elections to local community bodies, which are 

carried out in all other local communities, by the citizens in the territory of an individual local 

community, is postponed. There is no doubt that also Constitutional Court Decision No. U- I-301/98 

interfered with the constitutional right of the citizens of Koper Municipality to elect their local 

community bodies. 

 

By the cited 1998 decision the Constitutional Court postponed the elections in Koper Municipality and 

thereby interfered with the right to vote of the citizens of Koper because the National Assembly had 

not met the requirement that this municipality be formed within constitutionally formed limits. The 

citizens of Koper Municipality could form new municipalities in narrower territories so that these would 

match the criteria for the territorial formation of municipalities as determined in the Constitution. 

However, they did not proceed in such a manner, and the National Assembly did not form by statute 

municipalities in narrower territories contrary to the will of the people. If one year ago it was still 

reasonable for the Constitutional Court to postpone the elections for another year and thereby to make 

possible the formation of municipalities in the territories in conformity with the Constitution, the 

passage of time augments such interference with the right to vote of the citizens. By reasons of this, in 

my opinion, any further postponement of the elections would constitutionally inadmissibly interfere with 

the right to vote and would entail its violation. From this aspect it was also necessary to review the Act 

on the Calling of Regular Local Elections in Koper Urban Municipality. 

 

 

Dr. Lojze Ude 

 

 


