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I voted for the disposition of the decision by which the Constitutional Court decided that the Act on the 

Calling of Regular Local Elections in Koper Urban Municipality (Official Gazette RS, No. 53/99) is not 

inconsistent with the Constitution. Furthermore, I fully agree with the main reasons for the decision, 

either concerning the effects of the Constitutional Court decision pursuant to Art. 40.2 of ZUstS (the 

manner of the implementation of a decision), or concerning the review of the substantive conformity of 

the challenged statute with the Constitution. Since in this regard the question of the "constitutionality of 

elections to an unconstitutional municipality" was raised, in this concurring opinion, I will present some 

of my points of view on this question. 

 

In Point 3 of the disposition of Decision No. U-I-301/98 the Constitutional Court extended the term of 

office of Koper Urban Municipality bodies until the assumption of the same office by new municipal 

bodies. The Court did not especially substantiate this part of the disposition, however in Point C of the 

Reasoning (legal basis) it referred to Art. 40.2 of ZUstS. From this it may be inferred that the Court did 

not decide to extend the term of office because it judged that the elections to Koper Urban Municipality 

bodies were unconstitutional, but the matter concerned ŠonlyĆ the implementation of that decision. In 

the discussion what was expressed was the point of view that the Constitutional Court had taken in 

Decision U-I-183/94 the point of view that elections to the bodies of municipalities whose territory are 

not determined in conformity with the Constitution were unconstitutional. The Constitutional Court 

refused this idea by substantiating that that point of view "cannot simply be transferred to the present 

circumstances", but it must be "inserted into the then context of establishing local self- government 

compared to the previously existing commune system". 

 

When local self-government is formed the system of municipalities may be changed, therefore, in the 

opinion of the Constitutional Court, the change in local self-government should not directly be 

connected with elections. 

 

I agree that the point of view expressed in Decision No. U-I- 183/94 cannot be ascribed the effect of 

precedent for the present situation. The right to vote is one of the constitutionally protected human 

rights (Article 43 of the Constitution), and its constitutive part is also the periodicity of elections. I can 

accept the point of view that extending a term of office in itself does not contradict the Constitution, 

since the Constitution does not prescribe the length of the term of office of local communities bodies, 

but only if justified reasons exist for this. When elections are inconsistent with the Constitution is 

however a complex question which needs to be answered case by case. On this point it is necessary 

to differentiate between the cases in which the matter concerns the unconstitutionality of elections by 

themselves, since these do not guarantee the free and equal exercise of the right to vote, and the 

cases in which what is unconstitutional is the result which such elections would lead to. I do not 

consider a regulation to be unconstitutional merely because it is a regulation on the call of elections to 

an unconstitutional body (e.g. the presidency of the State), or to some unconstitutional institution (e.g. 

a part of the State as the "republic"). 

 

However, the question is whether the elections to a municipality, which is a constitutional category, are 

unconstitutional only for the reason of this municipality not being concerning its size adjusted to the 

Constitution. In this case it is necessary to judge which state of affairs is more (or less) in conformity 

with the Constitution - the state which will be created by the elections, or the state if the elections are 

not held (such judgment was made by the Constitutional Court also in Decision No. U-I-183/94). The 

annulment of the challenged statute and thus a further postponement of elections would be justified in 

the case if thereby the creation of an even more unconstitutional state of affairs than the present state 

is thus prevented. However, in the case at issue the present state of affairs in Koper Urban 
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Municipality is not more in conformity with the Constitution than will be the state of affairs resulting 

from holding elections. If both states are equally unconstitutional, in my opinion, it is necessary to 

decide in favour of the right to vote, which as a human right has priority over the right to local self-

government in a municipality which is entirely made in conformity with the Constitution, in particular if 

the matter concerns the postponement of elections in only one municipality. Moreover, it needs to be 

emphasized that in the case considered it is not possible to mention the conflict between 

"constitutional" and "unconstitutional" elections, since for the time being the voters cannot exercise 

their right to vote in a different manner than in the existing municipality. Thus, I join the majority 

opinion that after the fact that the National Assembly, in spite of a rather unconvincing attempt, did not 

succeed in adjusting Koper Urban Municipality with the Constitution, a further extension of the term of 

offices will not serve its purpose and, therefore, the carrying out of regular local elections in Koper 

Urban Municipality is not inconsistent with the Constitution. 
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