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I voted for the operative provisions of this Decision as a whole, but I would like to 
stress that by no means do I support the further breaking up of the territory of 
Slovenia into municipalities.  
 
The Decision (in para. 20 of the reasoning) summarises the position of the 
Constitutional Court from the beginning of the process of establishing local self-
government in Slovenia as that it is the task of a state governed by the rule of law to 
set up a regulation according to which this process is to be carried out in a legally 
regulated and foreseeable manner (Decision No. U-I-13/94, dated 21 January 1994). 
The establishment of this legal framework is the National Assembly's responsibility 
and, as far as the question of the appropriateness of the criteria and rules of the 
procedure are concerned, it falls within its margin of appreciation. The Constitutional 
Court may not interfere with this margin of appreciation. It may, however, review 
constitutional law questions with regard to the observance of the prescribed criteria 
and the implementation of the procedure for establishing municipalities. I would like 
to emphasise that it is the National Assembly's political and professional 
responsibility to lay down reasonable and developmentally appropriate conditions for 
the formation and functioning of local self-government and that it is its responsibility 
under constitutional law to observe and implement these conditions to the letter. 
Even though such concerns the legislature, its responsibility to observe existing 
norms cannot be any less than that of everyone else.  
 
From hitherto Constitutional Court positions it follows that all questions in relation to 
the fulfilment of the conditions for establishing a municipality have to be resolved in 
the procedure leading up to a referendum, including by means of judicial protection, 
which is also summarised in the reasoning of this Decision (para. 18 of the 
reasoning, Decision No. U-I-322/98, dated 15 March 2001). It is precisely the quality 
of the implementation of this part of the procedure that is essential for controlling the 
process of establishing local self-government and its further organisation. Regardless 
of the announcement of a policy change and regardless of the already amended 
procedure for future potential changes to the network of municipalities, the 
appropriate preparation of the “new municipality” project is a substantial precondition 
for the quality of the development and functioning of local self-government.  
 
In order to create municipalities that are capable of performing their tasks effectively 
and for the benefit of the residents of their territory, a thorough and comprehensive 
assessment procedure has to be carried out, in which the National Assembly must 
adopt its finding of either the fulfilment or non-fulfilment of the criteria for the 
establishment of a municipality on the basis of expert information and analyses of all 
relevant issues regarding the establishment of a municipality. An examination of the 
parliamentary materials does not demonstrate such. Regardless of the applicant's 
identity, the submitted proposals for new municipalities should be strictly and 
comprehensively reviewed already in the first stage of the procedure in order to 
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establish if they fulfil the predetermined statutory criteria for the existence and 
functioning of a municipality as a community of residents that enables the realisation 
of common needs at the local level. Already at this stage, it is also necessary to 
examine the wider aspects, i.e. the effects in the region, as well as at the national 
level. Regarding such, I particularly underline the public finance perspective, since 
the National Assembly should be particularly diligent in ensuring that the existence 
and functioning of municipalities is to be based on the constitutional principle of their 
self-financing in accordance with Article 142 of the Constitution and Article 9 of the 
European Charter of Local Self-Government (Official Gazette RS, No. 57/96, MP, No. 
15/96 – ECLSG). Only when the National Assembly finds, on the basis of conclusions 
supported by data, that the proposed municipality fulfils the statutorily determined 
criteria so that it will function effectively and perform its constitutionally defined tasks 
may it proceed to the calling of a referendum, at which the will of the residents in the 
area is to be established. The National Assembly cannot pass the responsibility for 
the establishment of a new municipality and its future functioning on to the residents 
of the area at issue. It has to perform its part of the constitutional and statutory tasks 
of the “new municipality” project responsibly.  
 
However, once the National Assembly is already in the stage of the procedure for 
establishing or setting up a municipality where a referendum has been called, such 
entails that it has already applied and exhausted its substantive jurisdiction to 
establish a municipality. The return of the National Assembly to a previous stage of 
the procedure is no longer possible, as it has already taken decisions by which it 
itself is also bound in the remaining part of the procedure (Venire contra factum 
proprium nemini licet). Therefore, from here on only the question of the consideration 
of the will of the residents of a particular territory remains. Only such can still 
influence the implementation of the legislative competence of the National Assembly. 
The will that the residents express in the referendum is thus a signpost for the 
implementation of the final stage of the National Assembly's constitutional 
competence in the procedure for establishing a new municipality and determining its 
territory by law. I am convinced that the National Assembly can only prevent the 
excessive breaking up of the territory of Slovenia into municipalities by respecting the 
statutorily determined criteria and conditions as well as strict assessment of the 
information necessary for the establishment of a municipality. 
 
The voting on the operative provisions of this Decision of the Constitutional Court, 
which will eventually bring about two new municipalities, might at first glance contain 
an inconsistency. However, the Constitutional Court cannot substitute for the National 
Assembly as regards its most important competence regarding the establishment of a 
municipality, i.e. in the assessment of the fulfilment of the criteria and conditions for 
the establishment of a municipality. In the case at issue, the conduct of the National 
Assembly did not correspond to the constitutional law criteria, as is exhaustively and 
reasonably substantiated in the reasoning of the Decision. Therefore, in spite of my 
opposition to the further breaking up of municipalities into smaller pieces, I cannot 
find a constitutional law basis for voting against the operative provisions of this 
Decision.  
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