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I do not agree with the decision that the statutory regulation, which determines that, 
pursuant to Article 105 of the Marriage and Family Relations Act, it is within the 
competence of a social work centre to decide on child custody, while, pursuant to 
Article 78 of the same Act, it is within the competence of a court to decide on the 
same matter, is inconsistent with the Constitution. According to this decision, the 
regulation that determines that a court decides on child custody especially in the 
event of a divorce or if a decision regarding such is subsequently changed, while a 
social work centre decides on child custody if the parents live separately and cannot 
reach an agreement on the custody of their children (i.e. especially with regard to 
children born out of wedlock or in the event of the termination of a common-law 
marriage), is therefore unconstitutional. 
 
The majority decision rejected the majority of the reasons stated by the applicant (the 
Supreme Court of the Republic of Slovenia) to substantiate its claim that the statutory 
provisions on the competence to decide on child custody are contrary to the 
Constitution. The Decision dismissed the allegations that, when a social work centre 
decides on child custody, not all procedural safeguards are guaranteed either in the 
administrative procedure or in the subsequent proceedings for the judicial review of 
administrative acts and such statutory regulation violates the right of children to 
special protection and care (the right referred to in Article 56 of the Constitution). It 
was, however, decided that the provisions of Articles 105 and 78 of the MFRA are 
contrary to the principle of equality before the law (the second paragraph of Article 14 
of the Constitution of the Republic of Slovenia) as that there are no reasonable and 
objective grounds for enacting different competences. 
 
This finding is, in my opinion, erroneous. The reasons for different competences with 
regard to deciding on child custody may no longer be convincing. It is even possible 
to take the view that it would be justified from a professional perspective to determine 
the competence of the courts to decide on the custody of children, regardless of the 
question of whether these legal relationships are being decided on in divorce 
proceedings or when parents do not live together. It is however, in my opinion, 
impossible to claim that there are no reasonable and objective grounds to determine 
different competences, which would entail that such a regulation is arbitrary. 
 
Different competences to decide on child custody were the result of the evolution of 
the legal regulation of family relationships and of procedural economy. It was logical 
that the legislature had determined the competence of courts for deciding on child 
custody in the case of divorce already before the MFRA entered into force. In divorce 
proceedings, a court decides on the legal relationships between spouses who are 
also often in conflict regarding the question of who will take care of and raise their 
children and how their maintenance will be ensured. However, it is primarily in 
affiliation proceedings that a court decides on children born out of wedlock and their 
maintenance, i.e. when the putative father does not attempt to obtain custody of the 
child. On the contrary, he disputes his paternity and this is the reason why judicial 
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proceedings are necessary in the first place. Only later, after 1976, did legal 
relationships develop with regard to common-law marriage, for which the legal order 
determined several legal consequences. Only during this period did child custody 
disputes arise in relation to children born out of wedlock, i.e. in common-law 
marriages. Those disputes primarily arose after the termination of such common-law 
marriages; however, given their nature, these were not terminated in judicial 
proceedings, but by actual cessation. The evolution of legal relationships therefore 
led to different competences for decision-making. Common-law marriage – its 
establishment and termination – still differs from marriage in real life and in terms of 
legal regulation. What is particularly characteristic of common-law marriage is that it 
often evolves without the involvement of state authorities (i.e. a registrar) or 
intervention from the courts. Therefore, there also exist grounds for a different 
regulation concerning the custody of children born in such a union. It is therefore 
impossible to claim that there are no reasonable and objective grounds at all for such 
differentiation. 
 
I am also of the opinion that the time is now ripe to determine the competence of 
courts for deciding on legal relationships of this kind. This is demonstrated by a new 
definition of the competence to decide on child custody and child support in the 
second paragraph of Article 406 of the new Civil Procedure Act, which emphasises 
that courts are competent to decide on child custody and child support regardless of 
whether they are decided upon independently or together with matrimonial disputes, 
or in proceedings to determine or contest paternity or maternity. Certainly, the mere 
fact that the competence of the courts was determined on the basis of convincing 
expertise does not entail that a different regulation is unconstitutional. In short, that 
which is based on convincing expertise is not always the sole constitutionally 
admissible option. 
 
I believe that, on this occasion and by its decision, the Constitutional Court engaged 
in the professional polemics on the competence to decide on child custody and 
assumed the role of arbiter. Ultimately it even took the position that a regulation, 
according to which the administrative authorities and social work centres would have 
exclusive competence to decide on legal relationships of this kind, would also be 
constitutionally admissible. The Constitutional Court considered a different regulation 
of competence to be unconstitutional and adopted the position that either a court or a 
social work centre may be competent, but only to the exclusion of the other. Such 
finding could only be substantiated if the Constitutional Court assessed that legal 
protection standards are not equal in court and administrative proceedings (including 
proceedings for the judicial review of administrative acts) or that they are lower in one 
of them. In the case at issue, however, the Constitutional Court rejected the 
allegations regarding the lower legal protection standard in the administrative 
procedure, but nevertheless ultimately considered the division of competences to be 
unconstitutional. In my opinion, there are no reasonable grounds for such a decision. 
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