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Concurring Opinion of Judge Dr. Mitja Deisinger 

 

 

I voted in favour of Decision No. U-I-313/13 (hereinafter referred to as the 

Decision), while with my concurring opinion I wish to present additional 

arguments for certain standpoints contained in the Decision. 

 

 

The taxable base 

 

In Section B – III, in the conclusive paragraph 55 of the Decision, the 

Constitutional Court established that the determination of the taxable base by 

the blanket [provision of] Article 5 of the Real Property Tax Act (Official 

Gazette RS, No. 101/13 – hereinafter referred to as the RPTA) and the Real 

Property Mass Appraisal Act (Official Gazette RS, No. 50/06 and 87/11 – 

hereinafter referred to as the RPMAA) is inconsistent with Article 147 of the 

Constitution in the part that refers to their application for tax purposes. Such 

entails, at the same time, that when remedying the established inconsistency, 

the legislature cannot, by the new law or by amending the RPMAA, only 

transpose into law the provisions from implementing regulations, but it must 

regulate the taxable base in a clear and precise manner. The current 

regulation is namely not only inconsistent with Article 147, but also with Article 

2 of the Constitution. The Constitutional Court has already in numerous 

decisions established that the clarity and precision of regulations in a state 

governed by the rule of law entail that provisions must be clear, 

understandable, and unambiguous. This applies in particular to regulations 

that directly regulate the rights and the legal situation of a broad circle of 

citizens.[1] The regulations in the abrogated Act and in the RPMAA 

undoubtedly do not attain this constitutional standard. At the public hearing on 

27 February 2014, Mr Franc Ravnikar, representative of the Surveying and 

Mapping Authority of the Republic of Slovenia (hereinafter referred to as the 

Surveying and Mapping Authority), explained that the real property register 



  
contains approximately 100 million pieces of data. Due to such a [high] 

number of data, there necessarily arises a high number of mistakes, which 

was also empirically confirmed when the Surveying and Mapping Authority 

sent taxable persons informative notifications. It is entirely clear that individual 

taxable persons cannot verify the correctness of the established average 

market value of real property that serves as the taxable base. This is 

prevented by the complicated and complex valuation system. This means that 

such a system cannot fulfil the requirements for establishing a tax obligation, 

because it is inconsistent with Article 2 of the Constitution. Data for mass 

appraisal can thus serve other purposes and registers, whereas for [the 

determination of] the taxable base the legislature must select, from the 

database, objective data that any taxable person is able to verify (e.g. the floor 

space of the real property, the year of construction, auxiliary premises, 

garages, business premises, etc.). 

 

The established unconstitutionality contained in the RPMAA regarding the 

taxable base (point 2 of the operative provisions of the Decision) can be 

remedied in the RPMAA itself or in a new law on real property tax (see the 

reasoning of the Decision in paragraph 89). The latter solution is demonstrably 

even more appropriate because the new law could only transparently 

determine one part of the objective elements for the calculation of the taxable 

base. Regarding such, the legislature should take into consideration that the 

real property tax is the municipalities' own source of tax revenue, that it is a 

property tax (an ad rem tax), that the tax must not disproportionally interfere 

with private property and free economic initiative, that tax burdens per capita 

in Slovenia are the highest in the world, and that the proportion of real property 

owned [by individuals] is amongst the highest in the European Union. 

 

 

The taxation of commercial premises 

 

In the requests for the review of constitutionality, the National Council (in point 

G) and a group of deputies of the National Assembly (in point D) claimed a 

violation of Articles 2, 33, and 74 of the Constitution due to the taxation of real 

property for business and economic activities. In the abrogated Act, in addition 

to the determination of the appraised market value of real property as the 

taxable base, the legislature also additionally increased the tax burden by the 

provision on tax rates in the second paragraph of Article 6 of the RPTA. It is 

evident from paragraph 64 of the reasoning of the Decision that the third and 

fourth indents of point 1 of the second paragraph of Article 6 of the RPTA are 

inconsistent with the second paragraph of Article 14 of the Constitution and 



  
that the [Constitutional] Court did not deal with the question of tax rates and 

the violations of Articles 33 and 74 of the Constitution. Nonetheless, attention 

must be drawn to the fact that when determining the rates for business, 

industrial, and real property pertaining to power plants, the legislature acted 

arbitrarily and contrary to Article 2 of the Constitution. This arbitrariness is 

expressed in the taxation of commercial real property, which is subject to a 

0.75% tax rate, except for real property pertaining to power plants. At the 

public hearing, Prof. Dr. Temeljotov Salaj drew attention to this inappropriately 

high taxation.[2] The group that includes the largest commercial properties and 

all industrial real properties also includes the business premises of small and 

micro businesses, sole proprietors, craftsmen, and farmers, as well as bed 

and breakfast establishments. After the informative notifications were issued, it 

was demonstrated, according to the warning of the Chamber of Craft and 

Small Businesses of Slovenia (hereinafter referred to as the CCSBS), that this 

would entail a disproportionate burden for 95% of these small 

businesspersons; on average, the obligations would namely increase by 234% 

and in certain cases even by 1,000% or 2,000%. At the session of the 

[National Assembly’s] Committee on Finance and Monetary Policy, Mr Branko 

Meh, president of the administrative board of the CCSBS, drew attention to the 

following fact: "if the 0.75% tax rate remains in force, numerous craftsmen and 

businesspersons will be obliged to close their companies and will start to work 

illegally".[3] 

 

In addition to the cessation of the activities of a high number of craftsmen and 

small businesspersons due to the tax [imposed] by the RPTA, also more than 

230,000 jobs in small businesses would be jeopardised, which could result in a 

social catastrophe. After ceasing to perform their activities, these taxable 

persons would have to continue paying the tax in the amount of 0.75%, 

although it would be precisely the tax that prevented their operations from 

continuing. Such a tax rate would also apply to all business premises on which 

there is now no activity and which are not rented out. Obviously, taxes would 

be unrecovered in such cases. In the review of constitutionality, such a tax 

burden that, with regard to business premises, equates small business 

ventures with large business and industrial facilities entails an interference 

with free economic initiative determined by Article 74 of the Constitution[4] and 

a violation of the economic exploitation of the private property of real property 

determined by Article 33 of the Constitution.[5] 

 

 

Financial consequences 

 



  
Due to the abrogation of the unconstitutional RPTA, the revenue of 

the budget of the state will decrease. The question that is raised then is what 

the resulting financial consequences for the state will be.  

 

The budget of the state, amounting to approximately EUR 8.4 billion, would 

lose 50% of the tax (the second indent of Article 9 of the RPTA). The Prime 

Minister explained that according to the informative calculations, EUR 407 

million of tax would allegedly be collected, which would be reduced, already 

due to the proposal of the Government to abolish [the category of] officially 

unoccupied real property (which is, with regard to paragraph 61 of the 

reasoning of the Decision, unconstitutional), by EUR 30 million,[6] therefore 

the total would be EUR 377 million. A 50% share of the tax collected in such a 

manner would amount to approximately EUR 188 million. Such budgetary 

revenue is of course based on the presumption that all the taxes [charged] on 

the basis of the RPTA would be paid, which would certainly not happen. The 

real budgetary revenue would for such reason be lower, therefore it would be 

necessary to also find other budgetary reserves. 

 

In the field of taxation there exists the possibility that the mentioned loss of 

income in the budget would be compensated for. From the data of the Tax 

Administration of the Republic of Slovenia it follows that, as of 31 December 

2013, the tax debt of natural persons and legal entities amounted to EUR 

1,472,787,087.[7] Therefore, the state does not have to impose new taxes; by 

recovering at least one part of the tax debt it can compensate for the loss of 

the real property tax. If Slovenia were to recover only 12% of these taxes, the 

budgetary revenue this year would be equal to the revenue from the real 

property tax. Such entails, at the same time, that by recovering at least 50% of 

the tax debt we would compensate for the [lack of the] real property tax not 

only for this year, but also for the following four years. 

 

Municipalities will not remain without revenue (point 4 of the operative 

provisions of the Decision); they will acquire revenue, in conformity with Article 

142 of the Constitution, by financing from their own revenue sources. As is 

evident from point 3 of the operative provisions of the Decision, municipalities 

will receive, from 1 April 2014, the total yearly amount of the compensation fee 

for building land use. In 2013, the assessment of the income from the fees 

amounted to EUR 200,455,465.38, whereas EUR 39,354,246.78 of fees 

remained unrecovered.[8] Furthermore, there will be no expense for the 

payment of the tax on municipal public buildings. 

 



  
By the general abolition of the taxation of public buildings in the RPTA, also 

the transparency of the revenue in the budget of the state will be achieved. In 

conformity with the RPTA, budget users would namely pay tax on public 

buildings in which they operate and the budget of the state would have to pay 

such obligation. Such regulation would be inconsistent with Article 148 of the 

Constitution. 

 

 

Dr. Mitja Deisinger 

Judge 

 

 

Notes: 

[1] Decision of the Constitutional Court No. U-I-119/98, dated 17 April 1998 

(Official Gazette RS, No. 35/98, and OdlUS VII, 77). 

[2] Prof. Dr. Alenka Temeljotov Salaj presented the following explanation: "The 

burden of a 0.75% tax rate imposed on, for instance, commercial and 

industrial real property is entirely inappropriate, especially in this time of 

economic crisis, when according to the analyses from 2013 of the Chamber of 

Commerce and Industry and the Chamber of Craft and Small Businesses, 

small, medium-sized, and large companies already now draw attention to the 

extreme uncompetitiveness of Slovene companies, because due to high 

charges – all charges, not only taxes, but also social contributions and fees – 

their products exceed the market prices of comparable products on the world 

market. An additional high real property tax can lead to stagnation in the sense 

of the reduction of production resources or other activities on the market and 

[can] also [lead], as a consequence, to the closure of manufacturing facilities 

and to an increase in the unemployment rate." 

[3] http://www.finance.si/8358397/OZS-Z-nepremi%C4%8Dninskim-davkom-

se-bodo-obremenitve-povpre%C4%8Dno-pove%C4%8Dale-za-234-odstotkov 

(accessed on 10 March 2014). 

[4] Metod Dragonja, Minister of the Economy, specifically underlined: 

"Additional tax burdens are not in line with stimulating the economy … and that 

he will at least propose a transitional decrease in the tax rate for micro and 

small companies." Delo, 19 March 2014, p. 9. 

[5] See Decision of the Constitutional Court No. U-I-91/98, dated 16 July 1999 

(Official Gazette RS, No. 61/99, and OdlUS VIII, 196). 

[6] http://www.finance.si/8359127/Sredi-julija-prve-odlo%C4%8Dbe-

nepremi%C4%8Dninskega-davka (accessed on 19 March 2014). 

[7] Letter from the Tax Administration of the Republic of Slovenia No. 0100-

952/2014-3, dated 10 March 2014. 



  
[8] Ibidem; see also the annex to the letter mentioned in the previous note, 

entitled Assessments of the Compensation Fee for Building Land Use and an 

Overview of the Situation Regarding the Compensation Fee for Building Land 

Use.  

 
 


