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1. The [need for the] introduction of a real property tax is, general speaking, in 

theory undisputable[1] and is confirmed by the comparative legal regulations in 

other developed democratic states, in which this tax is something quite 

usual.[2] With the introduction of the Real Property Tax Act (Official Gazette 

RS, No. 101/13 – hereinafter referred to as the RPTA), an important 

developmental step could finally be taken also in the Republic of Slovenia with 

regard to the taxation of real property, because the state and municipalities 

would acquire, in addition to the tax on the income of natural persons (the 

personal income tax) and on consumption (the VAT), another important, new, 

and permanent source of budgetary revenue for their functioning. 

Furthermore, the obsolete regulations regarding the payment of the 

compensation fee for building land use, the fee for the maintenance of forest 

roads, and the property tax referred to in Article 33 of the abrogated RPTA, 

which for now, following the Decision of the Constitutional Court, are to remain 

in force, would no longer be applicable.[3] Due to the stated reasons and also 

due to the financial consequences[4] that will arise due to the Decision 

adopted by the Constitutional Court in this case – at a time when the revenue 

of the state [intended] to eliminate the budgetary deficit is especially important 

– I was in favour of the RPTA remaining in force and that only the individual 

provisions thereof established by the Constitutional Court to be inconsistent 

with the Constitution would be abrogated. 

 

2. However, when verifying the inconsistencies of the provisions of the Real 

Property Mass Appraisal Act (Official Gazette RS, Nos. 50/06 and 87/11 – 

hereinafter referred to as the RPMAA) with the Constitution, I realised that the 

essence and the beginning of the problem of the new regulation of the real 

property tax is not so much how this tax is determined by the RPTA as it is the 

RPMAA that is connected therewith and the inaccurate registers. The 

dissatisfaction of the owners of real property due to inaccurate data regarding 



  
their real property, the appraised market value, tax rates, and the 

calculated tax in the informative notifications, which was expressed in the form 

of long queues at the Surveying and Mapping Authority of the Republic of 

Slovenia (hereinafter referred to as the Surveying and Mapping Authority) and 

in their offices throughout the Republic of Slovenia, confirmed my predictions. 

The inaccurate data in the informative notifications received by the owners of 

real property on the basis of the first paragraph of Article 27 of the RPTA are, 

in my assessment, a reflection of: (1) the inaccurate, imperfect inventory of 

dwellings that was carried out in 2001 and which was not in any manner 

carried out for tax purposes; and (2) the inaccurate registers that the 

Surveying and Mapping Authority had at its disposal. The inaccurate, poor 

inventory of the characteristics of real property harms not only taxable 

persons, but also the state in all the cases when the owners of real property 

did not submit exact data, when the inaccuracies regarding the characteristics 

of the real property were not identified during the inventory carried out, 

causing the value of real property to thus be lower than it should be in 

conformity with the regulations on the mass appraisal of real property. In 

addition, the data that the Surveying and Mapping Authority had at its disposal 

were in numerous cases not harmonised with the data from the land cadastre 

and the cadastre of buildings, the land register, and the real property register, 

as well as data from other public registers. Before issuing the notifications, the 

state did not ensure that the registers were harmonised and accurate. I am of 

the opinion that it could have arranged in advance at least such data that it 

could have predicted would more frequently prove to be inaccurate and in time 

draw the attention of the owners of the real property thereto. I present an 

example in the third paragraph of this [separate] opinion. It is true that one 

could as well allege that the owners of real property acted with insufficient 

diligence when arranging the data regarding their real property, because 

everyone must ensure that their property is legally and correctly arranged. 

Only the announced introduction of the real property tax caused the owners of 

real property to be interested in arranging the data on their real property. The 

arrangement of [the data contained in] registers is in fact not a constitutional 

issue; however, the exactness and the completeness of the arranged data is a 

fundamental criterion for the implementation of the project of taxing real 

property, whereby the taxation itself can interfere with human rights and 

fundamental freedoms, especially with the right to equality (the second 

paragraph of Article 14 of the Constitution) and also, because what is at issue 

is a property tax on the ownership of real property, with the right to private 

property (Article 33 of the Constitution). 

 



  
3. As I have stated, the state could have eliminated at least those 

inaccuracies and nonconformities contained in the registers that affect a 

greater number of taxable persons before the mentioned notifications were 

issued by merely warning the owners that they should arrange certain 

elements or data that refer to their real property. As an example of unarranged 

data that in my opinion unnecessarily extended the queues at the Surveying 

and Mapping Authority, I would like to mention the registration of permanent 

residence in order for real property to be classified as officially occupied or 

officially unoccupied [real property]. For instance, if data contained in the 

register did not contain data regarding the number of the dwelling, such real 

property was deemed to be officially unoccupied, even though the owner of 

the dwelling in a multi-dwelling house (owned in condominium) permanently 

resided in his or her real property.[5] Consequently, such real property without 

the number of the dwelling being indicated was subject to a significantly higher 

tax rate – 0.50% and not 0.15% – than would otherwise apply to an officially 

occupied real property. 

 

4. I am of the opinion, however, that an important positive effect of the process 

of introducing the real property tax is that the data on the real property of both 

natural persons and legal entities were put in order, as well as, above all, [data 

on the real property] of municipalities and the state. This is even truer also due 

to the fact that these data are not regulated at the level of the state, which 

causes problems in various fields. From the audit report of the Court of Audit 

on the Draft of the Annual Financial Statement of the Budget of the Republic of 

Slovenia for 2012[6], it follows that the aggregate balance sheets of the budget 

of the state are even today still not complete. Therefore, it is important that, 

regardless of the content of the Decision of the Constitutional Court, the 

process of the regulation of registers and data continues, because the 

regulation of real property – of either natural persons or legal entities – has 

positive effects as regards the more effective functioning of the state and other 

public entities under public and private law. 

 

5. Allegedly, the RPMAA regulates, for the purposes of taxation, the so-called 

mass appraisal of real property in the Republic of Slovenia. It thus allegedly 

determines the rules on the basis of which the taxable base for the 

assessment of the tax regarding individual taxable persons is determined. The 

Constitutional Court assessed that these rules are unclear and insufficiently 

precise, because the legislature left the regulation of the real property tax to 

numerous implementing regulations. Therefore, I concur with what is stated in 

Section B – III of the Decision, where first the upper premise of the decision-

making is presented, i.e. Article 147 of the Constitution, which determines that 



  
the state imposes taxes by law. In conformity with the principle of legality, 

the tax obligation must be clearly evident from the law that imposes the tax, 

not only from the implementing regulations (paragraph 47 of the reasoning of 

the Decision). I would only like to explain in more detail the issues that, in my 

opinion, are so important when prescribing the real property tax that they 

affect the rights and obligations of taxable persons when determining their tax 

obligations and which must thus be regulated by the RPMAA itself (or by some 

other law that regulates the taxation of real property).[7] The legislature must 

neither authorise – let alone leave the regulation of such issues – to the 

executive branch of power. What issues in the RPMAA are actually at issue? 

What is at issue is the determination of those issues that define the taxable 

base; i.e. the mass appraisal of real property, which is established by means 

of valuation models and methods, as well as data on the characteristics of real 

property. The models, methods, and data on real property are key to the 

determination of the taxable base, i.e., in conformity with Article 5 of the 

RPTA, the appraised market value of real property.[8] In the RPMAA, these 

are determined too loosely, unclearly, and insufficiently, and to an excessive 

degree the prescription thereof is left to the executive branch of power. For 

such reason, I concurred that the valuation models (paragraphs 48–51 of the 

reasoning) and methods (paragraphs 52 and 53 of the reasoning), as well as 

data on real property (paragraph 50 of the reasoning) must be determined by 

law. The statutory prescription of such issues ensures to substantially greater 

degree that these elements (the models, methods, and data on real property) 

will be applied in the same manner for all taxable persons, whereby their equal 

treatment is also ensured. There is a special procedure prescribed for the 

adoption of a law by the legislature, the informedness [of taxable persons] 

regarding the statutory issues is greater, and it is more difficult for a law to be 

changed, which ensures higher legal certainty for taxable persons. I would 

also like to stress in this context that, in my opinion, the methods of taxation 

should not be too complicated. On the one hand, if the methods are too 

difficult to understand, the possibility of errors and even unconstitutional 

interpretations in their application increases, and, on the other hand, the 

verification of the correctness of the determination of the taxable base, and 

thus of the tax obligation, is made more difficult for taxable persons. 

 

6. The possibility of verifying the correctness of the determination of the 

taxable base is connected with the question of ensuring the right to make a 

statement determined by Article 22 of the Constitution and the right to a legal 

remedy determined by Article 25 of the Constitution. Undoubtedly, these two 

rights are important constitutional rights that in principle must be ensured in 

different procedures. Although the real property tax is predominantly based on 



  
data from official records and data that are provided by taxable persons 

themselves, due to which on the basis of the second paragraph of Article 73 of 

the Tax Procedure Act (Official Gazette RS, Nos. 13/11 – official consolidated 

text, 32/12, 94/12, and 111/13 – hereinafter referred to as the TPA-2)[9] the 

assessment decision could be issued to taxable persons without a special 

preliminary procedure, I am of the opinion that it would be sensible, until data 

are harmonised with the state of the facts, that the legislature preliminarily 

grants taxable persons the right to make a statement in order to protect their 

rights and interests. Subsequently, because what is at issue are static data 

that do not change often and that in the predominant part are provided by 

taxable persons themselves, this need will no longer exist. This of course does 

not mean that the state could not possibly be considerate towards its citizens 

and could not informatively notify taxable persons, as it did in 2014, of the 

amount of their taxable burden. 

 

7. I am of the opinion, nevertheless, that taxable persons must have the 

possibility to challenge, by an appeal, the inaccuracy of data and the 

incorrectly selected method and model in terms of which their real property is 

classified. The second paragraph of Article 14 of the RPTA[10] determines 

that the tax authority send a copy of the appeal to the Surveying and Mapping 

Authority, if the appeal also refers to data on real property, data on the 

persons that are determined as taxable persons, or on the appraised market 

value of real property. As the Constitutional Court established, the statutory 

provision is unclear with regard to [the question of] what kind of verification 

taxable persons can request in the part of the appeal that refers to the 

appraised market value of the real property; it concluded that this part of the 

appeal can refer to the selected model and the selected method (paragraph 68 

of the reasoning). I concur with such finding. 

 

8. The reasons due to which I am of the opinion that taxable persons must 

have the possibility to challenge the inaccuracy of data and the incorrectly 

selected method and model in terms of which their real property that is the 

subject of taxation is classified are the following. It is undisputable that a 

certain tax obligation [imposed] by the assessment decision will monetarily 

affect taxable persons [who are the owners of the relevant] real property. 

Therefore, it is important that an effective legal remedy is ensured to taxable 

persons.[11] A legal remedy is effective when taxable persons know exactly 

what they can request thereby from the competent authorities in relation to the 

correctness of the tax assessment in the context of the test of the content of 

the tax decision. For such reason, the assessment decision must contain the 

reasoning, from which it must clearly follow what was taken into consideration 



  
in [the determination of] the taxable base. Otherwise, appeals could be 

based only on the opinion of taxable persons that their tax burden is too high. 

The reasoning of decisions should thus contain the valuation of individual real 

property, [which are] based on clearly presented relevant data on the 

characteristics of [the relevant] real property acquired from the Surveying and 

Mapping Authority (the year of construction, location, size, etc.) and for which 

the tax is assessed with regard to the classification in terms of a model (e.g. 

HIS for houses), as well as the application of the selected valuation method 

(the method of comparable sales, the capitalisation of profit method, and the 

buying-value method). From decisions it must be clearly evident which model 

and which method were applied for a specific real property that is subject to 

taxation. Taxable persons must thus have the possibility to appeal against the 

application of inaccurate data regarding a [certain] characteristic of the real 

property and the incorrect classification of the real property in terms of the 

model, as well as against the incorrect application of the method. However, 

taxable persons cannot challenge the valuation model or method itself, 

because such entail professional standards of the mass (and not individual) 

valuation of real property, as is determined by the current RPMAA. 

 

9. Due to the stated reasons, the possibility to submit an appeal ensures that 

the risk that taxable persons are not treated equally is reduced to an 

acceptable level and enables taxable persons to understand why the 

assessed value of their real property is higher than that of their neighbour's. 

 

10. The second procedure that in my opinion should be carried out separately 

from the tax procedure is the procedure for the determination of the 

characteristics of real property in conformity with the RPMAA that is carried 

out by the Surveying and Mapping Authority. What is at issue is an 

administrative matter, therefore these procedures should be conducted in 

conformity with the provisions of the General Administrative Procedure Act 

(Official Gazette RS, No. 24/06 – official consolidated text, 126/07, 65/08, 

8/10, and 82/13). Due to the appeal in the tax procedure being non-

suspensive,[12] data [provided by] taxable persons and data from public 

registers should be, in my opinion, harmonised already before the beginning of 

the tax procedure or before the issuance of the assessment decision. 

 

11. In terms of its content (as regards not only the subject of taxation, but also 

the objectives, exemptions, or tax relief for certain groups of owners), the 

RPTA does not differ substantially from the laws that regulate the taxation of 

real property in other states in the European Union. The Constitutional Court 

has stressed numerous times that the determination of taxes is in the 



  
competence of the legislature.[13] It is in the competence of the legislature 

[to decide] what [type of] system of taxation it adopts and whether it will pursue 

therewith only financial or also non-financial objectives. If we examine such 

regulation from a comparative law perspective, the majority of the states in the 

European Union also pursue non-financial objectives by their respective real 

property taxes. Based on the argument that such tax entails a property tax (an 

ad rem tax), certain theorists advocate [the idea] that non-financial objectives 

(economic, social, and others) should be excluded as much as possible; with 

regard to property taxes, especially concern for the public utility infrastructure 

[provided] to real property itself should be in the foreground, and not so much 

concern for the economic development and social policy of the state.[14] Non-

financial objectives require, as a general rule, more administration, but can 

give rise to inequality between taxable persons and, therefore, numerous 

disputes can arise. The costs of collecting the tax can thus be higher than the 

benefits of such tax. 

 

12. With regard to the taxation and tax rate determined by the RPTA for 

commercial and industrial real property, I am of the opinion that the original 

problem lies not so much in the determination of the tax rate[15] but, above all, 

in the determination of the taxable base. Contrary to residential real property, 

which is valued by the method of comparable sales, commercial and industrial 

real property are namely valued in three different manners: offices and shops 

in accordance with the method of comparable sales, industry and heavy 

industry in accordance with the buying-value method, whereas ports, gas 

stations, power plants, and mines [are valued] in accordance with the 

capitalisation of profit method.[16] According to Prof. Dr. Temeljotov Salaj, the 

use of different valuation methods of such real property leads to very different 

taxable bases, which substantially influences the final amount of the tax. For 

such reason, this substantiates what the applicants emphasise, [namely] that, 

on the one hand, public charges pertaining to real property will 

disproportionally be increased for sole proprietors and for small and medium-

sized companies, whereas, on the other hand, such charges will decrease for 

large shopping centres and ports. Regardless of the above, the hitherto 

taxation, which varied significantly between individual municipalities, will have 

an influence on the increase or decrease in their tax burdens. I am of the 

opinion that the differences in the tax burden could also be reduced by 

determining a uniform method of valuation based on the method of the 

capitalisation of profit.[17] The logic of its application follows from a 

fundamental characteristic of commercial and industrial real property: they are 

intended to create profit and they are, especially with regard to industrial real 

property, inseparably connected with the performance of the activity itself.[18] 



  
The fundamental difference between residential and commercial real 

property is also that a residential real property primarily represents, for the 

owner, his or her home and, secondarily, also a lifelong investment, whereas a 

commercial real property primarily represents, for the owner, a means for the 

owner to carry out his or her activity without being disturbed and with costs 

being as low as possible. As stated by Prof. Dr. Lavrač at the public hearing, 

owners of commercial real property are thus significantly more adaptable in 

their decisions regarding business premises[19] than owners of residential real 

property. This criterion is, in his opinion, also the only reason that could 

substantiate, from a professional point of view, a lower tax rate for residential 

real property in comparison to the tax rate for commercial real property. I must 

remark, however, that when taxing business entities, special care must be 

taken to not existentially jeopardise the (still) healthy core of the economy. 

Since the Surveying and Mapping Authority has to date not yet provided a 

register of legal transactions involving the rental of [real property][20], which 

would enable the acquisition of authentic and up-to-date data on the profit 

gained by commercial real property, the Constitutional Court could not carry 

out the assessment of whether the challenged taxation of commercial and 

industrial real property interferes with the right to private property determined 

by Article 33 of the Constitution and with free economic initiative determined 

by Article 74 of the Constitution. Therefore, this question regarding the new 

real property tax remains open for the time being, and in light of the Decision 

of the Constitutional Court that not even the determination of the taxable base 

passes constitutional review, it also has not yet become relevant. 

 

13. I am of the opinion that regardless of whether the taxation of real property 

follows financial or non-financial objectives, one must take into consideration 

the circumstances in which the tax is being introduced. For the Republic of 

Slovenia, it is known that a high percentage of the population owns real 

property. The majority acquired it by means of their own work. Higher tax 

burdens could cause distress to those who are poorer or even jeopardise their 

existence. Likewise, also for the rest of the population, the real property tax 

should not entail punishment for their work. 

 

14. From the example of the introduction of the real property tax, it is once 

again evident, as we are realising with regard to the implementation of the 

provisions of the Fiscal Balance Act (Official Gazette RS, No. 40/12 – 

hereinafter referred to as the FBA),[21] how dangerous and risky it is to adopt 

laws in the expedited procedure, especially those that interfere with the 

property sphere of citizens.  

 



  
 

Dr. Etelka Korpič – Horvat 

Judge 
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[1] See, e.g., K. Tipke and J. Lang, Steuerrecht, Verlag Otto Schmidt, Köln 

2013, p. 801; T. Banovec, Nepremičnine, izzivi, sporazumi in nesporazumi, 

protislovja in paradoksi, vizija, energija in ekologija, Poslovanje z 

nepremičninami, 18th Traditional Conference (18. tradicionalni posvet), 

Portorož, 2007, pp. 41–54. 

[2] Bulletin of the National Assembly, dated 18 October 2013, EVA 2013-1611-

0071, pp. 12–17. 

[3] All the mentioned charges are (were) the revenue of municipalities. 

[4] In conformity with the draft of the challenged Act, the income of the budget 

of the state would be increased by approximately EUR 183 million in 2014 and 

by approximately EUR 202 million in 2015 (Bulletin of the National Assembly, 

dated 18 October 2013). 

[5] The obligation to enumerate residential units, determined by the law 

regulating housing, and business premises with a reference number within the 

building was determined by Article 80 of the Real Property Recording Act 

(Official Gazette RS, No. 47/06).  

[6] Draft of the Annual Financial Statement [of the Budget] of the Republic of 

Slovenia for 2014, Court of Audit, Audit Report (Revizijsko poročilo), p. 87.  

[7] It is clear that statutory provisions should also be clear and complete, which 

is one of the fundamental principles of a state governed by the rule of law 

determined by Article 2 of the Constitution, although this is not specifically 

stated in the Decision (see Decision No. U-I-155/11, dated 18 December 2013 

(Official Gazette RS, No. 114/13)). 

[8] The term "appraised market value of real property" is also established in 

other states, however, it can be misleading due to the word market. What is at 

issue is the assessment of the value of real property for the purposes of the 

determination of the taxable base and not for selling the real property. The 

market value of a real property can merely and only then be established once 

the real property is sold. It can be sold for [a price] higher or lower than the 

appraised market value. Therefore, it is unlikely that the taxable base will 

match the market value of the real property. 

[9] The second paragraph of Article 73 of the TPA-2 determines that the tax 

authority can issue an assessment decision without a special assessment 

procedure if it establishes that the data from the tax declaration are complete 



  
and correct or if it has (?) or can collect the official records necessary 

for [issuing] the decision, so that no hearing involving the party is necessary in 

order to protect his or her rights and interests. 

[10] An appeal in conformity with the law regulating the tax procedure is 

admissible against the decision on the assessment of the real property tax (the 

first paragraph of Article 14 of the RPTA). 

[11] This was also stated by the Constitutional Court in Decisions No. U-I-

297/95, dated 28 October 1998 (Official Gazette RS, No. 76/98, and OdlUS 

VII, 198), and No. U-I-34/95, dated 29 October 1997 (Official Gazette RS, No. 

73/97, and OdlUS VI, 138). 

[12] The non-suspensive effect of the appeal in the tax procedure follows from 

the nature of the matter, because otherwise problems with collecting the tax 

on time would arise (Article 87 of the TPA-2). In Decision No. U-I-297/95, also 

the Constitutional Court already adopted a position on the constitutional 

admissibility of the non-suspensive appeal in a tax procedure. It assessed that 

it is the element of effectiveness that in the event of the non-suspensiveness 

of the appeal in the tax procedure does not exist. However, the challenged 

provision also passes the strict test of proportionality, due to which an 

interference with the right to a legal remedy is not constitutionally inadmissible. 

In [the mentioned] Decision, the Constitutional Court leaned on the importance 

of fiscal revenue, because through taxes the state acquires the resources to 

carry out its tasks and, therefore, this is what the exercise of the rights of 

others substantially depends on. 

[13] See, e.g., Decisions No. U-I-299/96, dated 12 December 1996 (Official 

Gazette RS, No. 5/97), No. U-I-244/98, dated 17 June 1999 (OdlUS VIII, 164), 

and No. U-I-233/97, dated 15 July 1999 (Official Gazette RS, No. 61/99, and 

OdlUS VIII, 188).  

[14] Cf., e.g., K. Tipke and J. Lang, op. cit., p. 70, where with regard to real 

property taxes [the authors] underline the principle of equality between the tax 

and the services related to real property provided in return by local 

communities (Äquivalenzprincip). 

[15] The final tax burden is correspondingly higher if we also take into 

consideration the uniform 0.75% tax rate, which is the highest one (which 

power plants, with a 0.40% tax rate, are exempt from). 

[16] From Annex 1 to the Decree on the Determination of Real Property 

Valuation Models (Official Gazette RS, No. 95/11) – Value Zones, Value 

Levels, and Value Tables, it follows that the models for dwellings, houses, 

garages, shops, and offices, as well as for building plots, built-up plots of land, 

agricultural plots of land, forest plots of land, and other plots of land are based 

on the comparable sales method. The models for power plants, mines, ports, 

and gas stations are based on the capitalisation of profit method. The models 



  
for industrial buildings, heavy industry buildings, vineyard cottages, 

agricultural buildings, buildings for public use and other buildings, as well as 

special real property, are based on the buying-value method.  

[17] Cf. International Valuation Guidance Note No. 13: Mass Appraisal for 

Property Taxation, p. 10, which only applies the method of the capitalisation of 

profit as the valuation model for commercial and industrial property. 

[18] For instance, for a port or a mine it is already by the nature of the matter 

very difficult to modify their purpose. 

[19] For instance, a change in the location of business premises or decision-

making on the purchase or rental of business premises. 

[20] The legal basis for the introduction of a register of legal transactions 

involving the rental of buildings and parts of buildings in the framework of the 

register of the real property market is provided for by Article 20 of the RPMAA. 

[21] I assess that the benefit from the FBA will be equally poor. 

 
 


