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Firstly, I would like to underline that I entirely concur with the [part of the] 

operative provisions of the Decision that follows from the review of the 

constitutionality of the Real Property Tax Act (Official Gazette RS, No. 101/13) 

in light of Article 147, the second paragraph of Article 14, and Article 25 of the 

Constitution, as well as from the perspective of the provisions of the 

Constitution that regulate the self-governing position of local communities and 

their functional and financial autonomy guaranteed by the Constitution 

(Articles 138, 140, and 142 of the Constitution). I also concur with the 

operative provision regarding the review [of the constitutionality] of the Real 

Property Mass Appraisal Act (Official Gazette RS, Nos. 50/06 and 87/11). In 

both instances I also concur with the reasoning. However, I am of the opinion 

that the Constitutional Court could have devoted more attention to a review of 

the Real Property Tax Act also from the viewpoint of Articles 2 and 33 of the 

Constitution, which is in fact also what the applicants called for, especially the 

group of deputies of the National Assembly and the National Council. Also the 

assessment of tax rates from the viewpoint of the accumulation of tax 

obligations would be sensible, because Slovenia is a state that belongs in the 

circle of those [states] in which the aggregate tax obligations are extremely 

high. The assessment of the provisions regarding ensuring the payment of 

unpaid tax obligations (Article 15 of the Real Property Tax Act) would also be 

sensible. I am of the opinion that what is at issue in both instances is an 

excessive interference with the right to private property (Article 33 of the 

Constitution), a part of which is the human right to freely dispose of private 

property, established as long ago as during the French Revolution. 

 

I am definitely of the opinion that the real property tax is, in principle, an 

appropriate source of taxation also in Slovenia, however only if [it is 

determined by] a law regulating the taxation of real property that is in 

conformity with constitutional principles and norms and in conformity with tax 



  
principles. Among the latter, I have in my mind foremost the principle of tax 

justice, which follows from the constitutional principle of equality before the law 

(Article 14 of the Constitution). This principle requires that the taxable base be 

determined in such a manner that arbitrariness and obvious 

disproportionalities (i.e. injustice and inequalities) are excluded when the base 

for the assessment of the tax obligation is determined. Although the taxable 

base is determined abstractly in conformity with determined models and 

methods, and a certain appraised value is determined, this appraised value 

must, nevertheless, essentially reflect their value, because what is at issue is 

the real property tax. It must reflect the real value of real property. And, above 

all, the appraised value must be verifiable (in an appropriate, simple, 

transparent, and effective procedure) with regard to the actual market value. 

Obvious differences with regard to the determination of the value of real 

property as the taxable base with high deviations from the real market value 

are arbitrary and contrary to the principle of tax justice, and consequently 

contrary to the principle of equality before the law. The determination of the 

taxable base such as exists in the current challenged regulation, which led to a 

series of arbitrary and even absurd examples of the determination of the 

taxable base, not only caused people to feel displeasure, but also jeopardised 

their trust in the law, in a state based on the rule of law, in the Constitution, 

and in equality before the law (Article 14 of the Constitution). 

 

Tax justice following from the principle of equality before the law, which is to 

ensure the just, equal distribution of the taxable burden, is not only important 

within a certain type of tax, but also with regard to the aggregate tax burden of 

taxable persons, either natural persons or legal entities. In this respect, the 

real property tax is especially sensitive, because real property is property that 

taxable persons created (saved) by investing their income, which had as such 

already been subject to tax, into real property or property that they acquired by 

inheritance (on which they also paid tax). If an owner creates profit with real 

property, also his second tax obligation follows therefrom (e.g. the tax on 

rental income from property). The real property tax is thus an additional tax 

[that is added] to other existing tax obligations. For such reason, a balanced 

tax burden must also be reflected in a low real property tax rate, and 

especially so in the concrete Slovene circumstances where other possible 

sources of taxation (luxury, other forms of property) remain free of tax. In the 

concrete Slovene circumstances and from the viewpoint of tax justice, the 

legislature must not disregard the fact that taxes that do not affect – such as 

the real property tax – the more vulnerable sections of the population (e.g. 

retired persons) are in our state only rare exceptions. Even in the current 

model for the valuation of real property this questionable attitude towards so-



  
called luxury has been confirmed. Those characteristics of real property 

that give it the status of a luxury are namely not included in the valuation, e.g. 

swimming pools and Jacuzzis. The legislature must take into consideration 

that the real property tax is a property tax (ad rem tax), which means that the 

subject of taxation is property as such. In fact, the legislature can also pursue 

other legitimate objectives with property taxes – but only insofar as they pass 

the test of proportionality and if the differentiations are not based on the 

personal characteristics or the situation of taxable persons. This is in fact 

underlined in paragraph 61 of the reasoning of the Decision, but too narrowly, 

because the reasoning only refers to the problem of permanent residence in a 

real property as the criterion for the differentiation of taxation between so-

called officially occupied and officially unoccupied real property. 

 

Especially when taxing real property, which is in fact a part of the modern tax 

policy, the legislature should be reserved with regard to the tax rate ([due to 

possible] interference with Article 33 of the Constitution). The real property tax 

should be implemented in a manner such that it functions especially as a 

proportionate repayment to local communities for the benefits that these 

communities and the local environment ensure for the use and enjoyment of 

real property. Therefore, also in comparable states the real property tax is 

more or less a direct tax source of local communities or they have an 

important influence on its determination. 

 

The tax regulation must limit, as much as possible, the possibility of 

arbitrariness, which is caused by the so-called zoning of the state with regard 

to the hypothetical value of real properties, which are classified into 19 value 

zones. A consequence of this in practice is that, for instance, two identical real 

properties that are in fact separated only by a path between them can be 

valued significantly differently. This, of course, causes a feeling of injustice 

and arbitrariness, without the possibility of a simple and effective procedure for 

rectifying the alleged and actual arbitrariness.  

 

The manner of the adoption of tax legislation, except the obligation that taxes 

may only be determined by law (Article 147 of the Constitution), is in fact not a 

subject of constitutional review. However, such a complex law that affects all 

real property owners, i.e. the majority of the population in the state, requires – 

if sensible, effective, and just taxation of real property is to be introduced that 

does not lead to arbitrariness and thus is in conformity with the principle of tax 

justice – a legislative procedure in which there is enough possibility for well-

considered decision-making that also enables taxable persons to be informed 

of their duties and rights. The adoption of such legislation as the real property 



  
tax in an expedited procedure is not merely inappropriate. Since it may 

cause [the adoption of] constitutionally disputable solutions and may introduce 

a regulation that is questionable from the viewpoint of the provisions of the 

Constitution, as is the case in the case at issue, the adoption of such law by 

the expedited procedure is also constitutionally questionable and it is certainly 

inappropriate. An important aspect of legal certainty also lies in ensuring an 

appropriate transitional period that enables both the state and its authorities as 

well as taxable persons to prepare for the introduction of the tax. Rushing in 

the adoption of such a complex tax legislation as the real property tax leads in 

our circumstances to the situations that we have witnessed and that do not 

contribute to the strengthening of the recognition of a state governed by the 

rule of law.  

 

 

Dr. Ernest Petrič 

Judge 

 


