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Concurring Opinion of Judge Dr. Jadranka Sovdat 

 

 

I 

 

1. The abrogation of the entire Act that introduced the real property tax could 

at first sight communicate that the taxation of real property as such is in itself 

unconstitutional. Of course, this is not true. Therefore, I wish to emphasise 

already right at the start that the introduction of a real property tax is in itself 

not unconstitutional. As the Decision also states, the decision to introduce the 

tax falls within the sphere of the discretion of the legislature. By the Real 

Property Tax Act (Official Gazette RS, No. 101/13 – hereinafter referred to as 

the RPTA), the legislature made this decision and the Act as such is therefore 

not unconstitutional in itself just because it introduces the taxation of real 

property. It was also possible to sooner or later expect its introduction, 

because it was necessary to replace the regulation of the compensation fee 

for building land use, which the Constitutional Court already in Decision No. U-

I-39/97, dated 16 December 1999 (Official Gazette RS, No. 1/2000, and 

OdlUS VIII, 282), characterised as a (still) admissible transitional regulation of 

taxation. The expectation of the introduction of this tax was also confirmed by 

the Real Property Mass Appraisal Act (Official Gazette RS, No. 50/06 and 

87/11 – hereinafter referred to as the RPMAA), which already in 2006 stated in 

Article 1 that one of the purposes of the introduction of the valuation of real 

property on the basis of mass appraisal was precisely to impose taxation 

thereon. The question of whether the legislature introduces a real property tax 

or some other tax is therefore a decision that is not for the Constitutional Court 

to assess. If, however, the legislature decides to introduce such a tax, it must 

implement such in conformity with the Constitution. When deciding on whether 

it has to respect, inter alia, the principle of legality determined by Article 147 of 

the Constitution as a special principle in relation to the principle of legality 

determined by the second paragraph of Article 120 of the Constitution and 

whether it has to respect the principle of equality before the law determined by 

the second paragraph of Article 14 of the Constitution, the legislature namely 



  
has no discretion. The question of whether in this case the legislature 

acted in conformity with the Constitution when it introduced the statutory 

provisions challenged by the applicants and the petitioner is, however, the 

subject of this Decision. 

 

2. In deciding I supported the position that the Constitutional Court abrogate 

individual provisions of the RPTA, namely those that it was assessing, and not 

the entire Act. The applicants and the petitioner precisely specified which 

provisions they were challenging, and the abrogation of the entire Act could 

also be misleading at first sight in the sense that perhaps also other statutory 

provisions that the Constitutional Court did not even touch upon in its 

assessment were subject to a review [of constitutionality]. If there are no 

reasons for expanding the review to provisions that are not challenged, there 

also cannot exist reasons for these provisions to be found in the operative 

provisions of the Decision. For such reason, it seemed to me that it would be 

consistent for the Decision to abrogate those statutory provisions that were the 

subject of review. However, it is also true that the assessment of the 

unconstitutionality of the statutory provisions that determine the taxable base, 

the tax rates, the tax as municipalities' own source of revenue, and the legal 

remedies available results in the abrogation of (or the establishment of an 

unconstitutionality regarding) the essential provisions of the statutory 

regulation. Other statutory regulations thereby become pointless, because 

such an incomplete Act cannot be applicable. Even the establishment of a 

single unconstitutionality would suffice for such conclusion (e.g. with regard to 

the taxable base, because without it there cannot exist a tax obligation). In the 

end, a decision of the Constitutional Court (the operative provisions and the 

reasoning) in any event entails a whole, because what is essential is precisely 

the reasons due to which the unconstitutionality of statutory provisions has 

been established. In conformity with the established constitutional case law, 

the extent of the operative provisions is necessarily co-determined by the 

scope of the review, as is evident from the reasoning, in this case also with 

regard to the lower premise of the review of constitutionality, i.e. the individual 

statutory provisions. For such reason and because I agree with the individual 

established unconstitutionalities, I voted, despite some reservations, in favour 

of point 1 of the operative provisions. In any event, new work awaits the 

legislature when this tax is [re]introduced. 

 

3. I also agree with the fact that in light of the content of Article 5 of the RPTA, 

which actually – with regard to one of the most important parts for the 

determination of the tax obligation, i.e. the taxable base – calls for the 

application of the RPMAA, it was also necessary, on the basis of the principle 



  
of connexity (Article 30 of the Constitutional Court Act, Official 

Gazette RS, No. 64/07 – official consolidated text and 109/12 – hereinafter 

referred to as the CCA), to assess the constitutionality of the RPMAA. And not 

just in this part. Also due to the answer to the question of whether there is an 

effective legal procedure with effective procedural guarantees [with regard to 

the matter at hand], this was in my opinion necessary precisely because the 

RPMAA contains the entire basis of the regulation of the taxable base and the 

procedure for its assessment in order for it to subsequently be entered as data 

in the real property register (the first paragraph of Article 14 of the RPMAA) 

and, as such, applied (as data) in the tax assessment procedure (the third 

paragraph of Article 10 of the RPTA). Therefore, in my opinion, also in this part 

a specific review of the RPMAA should be carried out; currently it is namely 

only indicated in the form of a warning to the legislature. The constitutionality 

of the regulation in the RPMAA is namely in both respects the first of the key 

elements of the constitutionality of the challenged regulation. Here we are 

dealing not only with the unconstitutionality of individual statutory provisions 

that could be abrogated (such as the pure enforcement clause in the fourth 

paragraph of Article 15 and the express prohibition of a legal remedy in the 

third paragraph of Article 11 of the RPMAA), but also with the fact that the Act 

contains a double unconstitutional legal gap, which in one part refers to 

legality and in another to the efficiency of the legal procedure. Therefore, I 

concur with the establishment of the unconstitutionality of this Act (point 2 of 

the operative provisions), which is, after all, an established technique of 

decision-making in the event such unconstitutionalities are established. If the 

legislature insists on the taxation of real property on the basis of the RPMAA, it 

will first have to take care to eliminate these unconstitutionalities. It could, 

however, also decide on a different introduction of the taxable base for the real 

property tax. 

 

4. I also concur with the adopted manner of implementation of the Decision 

(the second paragraph of Article 40 of the CCA), by which the Constitutional 

Court temporarily stepped into the legislative field until the legislature itself 

reacts, in order to prevent municipalities from being deprived of their own tax 

revenue source. The manner of implementation entails the establishment of a 

(temporary once again!) legal basis (especially) for assessing the 

compensation fee for building land use (points 3 through 6 of the operative 

provisions).[1] I can namely agree with the fact that despite the questionability 

of how long this temporary regulation can continue to be in force in conformity 

with the Constitution (Decision No. U-I-39/97), it would be even more 

unconstitutional if we deprived local communities of their own revenue source 

without replacing it with another source of their own. This is also the reason 



  
why, in my opinion, the abrogation of the RPTA does not entail that the 

legislature can abandon its activities in this field. It must continue them 

responsibly and diligently, whereby already from the outset it must proceed 

from the fact that it is necessary to establish a system that will not only be in 

conformity with the constitutional limits of legality and equality, but that will be 

established simply and transparently to such a degree (Article 2 of the 

Constitution) that it will not cause situations such as we witnessed following 

the issuance of the experimental calculations. Currently, the regulation is 

established in such a manner that by its nature 1) it causes, (also) due to the 

multitude of data,[2] many errors (I mean those that arise during clerical work, 

when harmonising and summarising databases, etc., and not the accuracy of 

the data and the regulation of legal situations, which are the concern of the 

owners of real property, although also such data can entail a problem if they 

are formulated too broadly and if they are to be continuously updated also in 

the future), 2) it causes the initiation of a series of procedures by which taxable 

persons in fact avoid certain statutory provisions, 3) it would also lead to a 

series of appellate procedures, which can thereby be expected. Thousands of 

appellate procedures not only entail a practical problem when implementing 

statutory provisions (whereby certain appellate procedures in the field of 

taxation currently already last a couple of years!). Such problems namely grow 

into the inefficiency of legal procedures in which monetary obligations to the 

state are imposed on people by an executable decision of the first instance. In 

such manner, they become a constitutional problem in itself and this happens 

even sooner if the legislature does not respect, from the outset, the principle of 

equality determined by the second paragraph of Article 14 of the Constitution, 

which the equal distribution of tax burdens is an integral part of.  

 

 

II 

 

5. I also wish to add a couple of my own perspectives on the argumentation of 

individual sections that consequently entail the establishment of 

unconstitutionalities with regard to both the RPTA and the RPMAA. Since with 

regard to Article 1 the RPMAA is in fact, insofar as what is at issue is the 

determination of the taxable base, a "tax law", which is confirmed by Article 5 

of the RPTA, the answer to the question of the conformity of Article 5 of the 

RPTA with the Constitution is in reality contained in the RPMAA. 

Constitutionally, nothing is wrong with the fact in itself that the taxable base is 

a piece of data that arises on the basis of the procedure for the attribution of 

the appraised value to an individual real property after the mass appraisal is 

carried out. However, it is unconstitutional if the Act that [the tax law] calls for 



  
the application of and in accordance with which this piece of data arises 

does not fulfil the constitutional requirements. I agree with the reasoning 

contained in the Decision that the RPMAA did not provide a statutory 

framework that is in conformity with Article 147 of the Constitution. It 

determined land use allocations and the actual use of buildings and parts of 

buildings (the third, fourth, and fifth paragraphs of Article 7 of the RPMAA) as 

the fundamental criteria and the basis for the formation of valuation models. 

The provisions of the seventh through tenth paragraphs of the mentioned 

Article establish essential elements on the basis of which valuation models are 

to be formed, namely with regard to the value zone, the value level, the 

method of the calculation of the value, and data on real property (the sixth 

paragraph of Article 7). The tenth paragraph of this Article thereby enumerates 

certain data on parcels, buildings, parts of buildings, and activities, whereby in 

all cases it also leaves the door open to the determination of other data that 

are to be determined by the Government in accordance with the authorisation 

determined by the eleventh paragraph of Article 7 of the RPMAA. In the end, 

the choice of these data affects the determination of the value of real property, 

which became clearly apparent when the appraised value was attributed to an 

individual real property. The appropriateness of the choice of data can entail 

one of the reasons for inequality before the law to consequently arise. In fact, 

the valuation models were first defined only by the first paragraph of Article 2 

of the Decree on the Determination of Real Property Valuation Models (Official 

Gazette RS, No. 95/11). Furthermore, in my opinion, such reasoning is logical, 

because also at the public hearing no answers were provided to the question 

of why it is possible, on the basis of the statutory provisions in force 

determined by the RPMAA, to determine precisely such models as are 

determined in the mentioned Decree. The essential elements determined by 

the RPMAA are then obviously used in every individual model, due to which 

we arrive in the end at a nearly impenetrably vast multitude of data, including – 

already from the start – value zones, the number of which, besides the 19 

value levels, rises to allegedly over 300, as Professor Dr. Ivo Lavrač, of the 

Faculty of Economics of the University of Ljubljana, warned.[3] The legislature 

left the determination of the mass appraisal methods and standards (Article 8 

of the RPMAA) to executive regulations. However, even from executive 

regulations it is not possible to understand which standards are to be used. On 

the basis of the fourth paragraph of Article 15, the RPMAA also left the 

determination of the criteria (the two terms used for criterion [in Slovene] are of 

course synonyms) for choosing individual methods of mass appraisal entirely 

to the implementing regulation of the minister [responsible for the registering of 

real property] without providing at the same time a substantive statutory basis 

therefor. As is evident from the Rules on the Criteria of Real Property Mass 



  
Appraisal (Official Gazette RS, No. 94/08 – hereinafter referred to as the 

Rules), "the criteria" are the criteria for choosing the method of the 

assessment of the value of real property and the criteria for the formation and 

determination of (the proposals of) valuation models (Article 2 of the Rules); 

they are determined in Articles 3, 4, and 5 of the Rules. We are thus first 

informed from the Rules that the value of real property is assessed on the 

basis of the methods of comparable sales, the capitalisation of profit, and the 

buying value, as well as when each of these methods is applied – these are 

probably the criteria for choosing the methods (also the Decision warns of a 

terminological confusion with regard to these terms). In the RPMAA there is 

absolutely no statutory basis for such. Therefore, the fourth paragraph of 

Article 15 of the RPMAA is also, in my opinion, a pure enforcement clause, 

which is inadmissible from the viewpoint of Article 147 of the Constitution. The 

article of the RPTA that calls for the application of such an unconstitutional Act 

cannot serve as the [legal] basis for assessing the real property tax, because 

what is at issue is the unconstitutionality of one of the fundamental elements of 

tax assessment, i.e. the taxable base. Therefore, also in my opinion, the 

abrogation of Article 5 of the RPTA is appropriate. 

 

6. The tax law must provide a sufficient statutory framework, which must, inter 

alia, ensure equality before the law and thus also equality as regards the 

executive regulation in order for taxable persons in procedures to be treated in 

conformity with the principle of equality before the law. If the legislature does 

not ensure this, there exists a threat of arbitrariness already when determining 

the executive regulations, and a correspondingly greater threat when 

regulations are applied in an individual case. The result of the use of 

regulations in an individual case entails the attribution of the appraised value 

to a particular real property, which is [then] registered in the real property 

register (the first paragraph of Article 14 of the RPMAA) This [piece of data] is, 

in conformity with the third paragraph of Article 10 of the RPTA, one of the 

pieces of data on the basis of which the decision on tax assessment is issued. 

At this moment I cannot explain to myself in any other manner than that it is 

due to arbitrariness, for instance, the classification of parking spaces as parts 

of buildings owned in condominium according to the model for garages (the 

fourth paragraph of Article 5 of the Decree on the Determination of Real 

Property Valuation Models), according to which [multi-storey] car parks that 

carry out a business activity and in such role rent out parking spaces for either 

a longer-term lease or for shorter remunerative use as a service on the market 

are otherwise classified. I raised a question regarding this, in my opinion, trivial 

situation at the public hearing. Nevertheless, I did not receive an answer that 

convinced me that the regulation is not unconstitutional. Such classification of 



  
a parking space in a two- or multi- dwelling house owned in 

condominium, which only serves the purpose that the owner can use it to park 

his or her car in the basement of his or her home, in the same manner as the 

owner of a house can use one in the basement of his or her home, is 

inconsistent already with the general criterion determined by the fourth 

paragraph of Article 7 of the RPMAA (with regard to the actual(!) use of 

buildings and parts of buildings – commercial use is an occupied term in the 

legal order). It is also inconsistent with the second paragraph of Article 14 of 

the Constitution. There is namely no sound reason that follows from the nature 

of the matter on the basis of which the legislature could treat the owner of a 

parking space in a two- or multi-dwelling house in the same manner as the 

owner of a [multi-storey] car park that serves the purpose of carrying out a 

business activity. In my opinion, the same also applies to garages that are 

stand-alone buildings next to residential houses and serve completely the 

same actual use as garages that are located in the basement of a single-

dwelling house – to park the car when its owner is at home. With regard to the 

fourth paragraph of Article 7 of the RPMAA, the above even entails that such 

inequality in fact only arose in the executive regulation (the Decree) when a 

model was selected for which no statutory basis could be found in the existing 

statutory regulation. As is also established in the Decision, the Act in any case 

leaves the determination of the valuation models to executive regulation, 

which is inconsistent with Article 147 of the Constitution. The requirement that 

virtually all houses, regardless of whether they are single- or multi-dwelling 

houses, must have parking spaces – due to which, as is emphasised, not even 

in the past was it possible to buy dwellings in newly constructed houses 

owned in condominium without also buying the parking spaces pertaining 

thereto – is by the nature of the matter also logical, because in modern times 

this is the only way to regulate parking in urban areas. Municipalities, as the 

beneficiaries of the tax revenue source, were of course very interested in such 

construction, because otherwise they would have to provide for substantial 

investment in infrastructure that would enable the resolution of parking 

problems. Therefore, they would not consider for a moment the idea of taxing 

such parking spaces differently than dwellings. 

 

7. We still do not have all condominiums registered in the cadastre of buildings 

or in the land register (even in the very centre of the capital we have venerable 

houses in which, judging by judicial disputes, condominium has not yet been 

registered). The taxable persons, owners of parking spaces, were publicly 

advised to avoid the higher taxation of their parking spaces by changing the 

geodesic entries on the basis of effectuated detailed expert reports (from 

which it would be clear that these parking spaces are an additional part of the 



  
dwellings). The above would again cause a whole series of procedures in 

the cadastre of buildings, which was also confirmed at the public hearing. The 

efficiency of the state apparatus is also co-dependant on the due 

consideration of the legislative and executive powers, which cause such, to 

say the least, sometimes obviously unnecessary procedures of one kind or 

another. The advised manner of avoiding the taxation of parking spaces 

according to a higher tax rate to me entails, pardon my expression, making a 

fool out of people. The citizens must respect their state, but also the state 

must respect its citizens and others who reside and do business on its 

territory. As this is the foundation of a state governed by the rule of law, the 

state must strive to achieve that the majority of the addressees of the norms 

also accept these as law (which is directed towards justice) and thus also 

submit thereto, without it being necessary in each individual case to impose on 

them a sanction that ensures the effectiveness of the legal norm. This applies 

even more to instances dealing with such a large number of addressees of 

legal norms as is the case with regard to the tax law at issue. Instead of the 

Act ensuring respect for equality by introducing legal norms, we direct the 

people towards new complex and costly procedures – when there is an 

obvious inequality in the Act (and/or the executive regulation) – so that they 

will be able to ensure to themselves, despite the inequality in the Act, actual 

equality before the law?! The legislature adopts laws precisely for them to be 

respected, for the addressees of the legalised legal norms to also abide 

thereby, and not for the legal norms to in fact remain "latent" and for their 

addressees to resort to numerous procedures (at their expense and at the 

expense of taxpayers, who pay the officials of the state who will have to carry 

out such procedures), by which they will in fact circumvent the purpose of 

clearly written legal norms. This is not how one should act in a state governed 

by the rule of law. Something similar apparently arose also with regard to 

personal easements on dwellings. 

 

8. The issue of parking spaces and a (stand-alone) garage next to a home is 

indeed trivial. Yet, precisely due to its simplicity it clearly demonstrates how 

the legislature must already at the outset, by an appropriate statutory basis, 

ensure that taxable persons will be treated equally. As is evident from the 

allegations of the applicants, especially those especially emphasised at the 

public hearing (especially those of the National Council), significantly greater 

problems from the viewpoint of equality obviously exist elsewhere: with regard 

to plots of land and especially with regard to business activities, and in 

particular with regard to [the question of] on what basis the methods and 

criteria for carrying out the valuation are determined. And also that the 

methods and criteria must enable an appropriate basis over time, meaning 



  
that already at the outset the assessment of the value of real 

property at the time of an (abnormally intense) economic boom on the real 

property market as well as in times of an economic crisis must be taken into 

consideration. In addition, the Municipality of Rogašovci drew special attention 

at the public hearing to the fact that on its territory there are numerous Roma 

settlements. The state, together with municipalities, should have purchased 

the plots of land on which Roma settlements are situated long ago. If the state 

and municipalities have not done so yet, and from public data it is evident that 

they have not, whereby what is at issue can be the protection of the right of 

Roma inhabitants to a home, the legislature must also create a special 

statutory regulation to ensure that the owners of plots of land who due to 

Roma settlements cannot even enjoy this property of theirs will not be subject 

to the real property tax. The Act cannot treat these owners of plots of land, 

who are in a completely different situation than other owners who can enjoy 

their property, in the same manner because this is also unconstitutional from 

the viewpoint of the second paragraph of Article 14 of the Constitution. 

 

9. I draw attention to all these issues because the establishment of an 

appropriate statutory basis must not entail the simple copying of individual 

provisions of implementing regulations into law, but requires that the 

legislature responsibly carry out its task in this field. It entails the transfer 

(unfortunately too late for the application of the challenged Act) of this debate 

into the parliament to the degree that an appropriate statutory basis is 

established and that respect for the principle of equality is ensured with regard 

to the taxation of real property. Precisely with regard to respect for this 

principle there arises the essential constitutional criticism due to which, also in 

my opinion, it must be established that we are dealing with not only an 

unconstitutionality with regard to the taxable base (due to the 

unconstitutionality of the RPMAA), but also an unconstitutionality with regard 

to the determination of tax rates determined by the second paragraph of 

Article 6 of the RPTA. 

 

10. The principle of equality before the law in the field of tax assessment 

essentially requires the standpoint that the Constitutional Court already 

adopted by Decision No. U-I-355/98, dated 22 March 2001 (Official Gazette 

RS, No. 28/01, and OdlUS X, 56). This standpoint is necessary precisely in 

order for a balanced distribution of tax burdens to be ensured, which forms the 

very basis of tax justice. In order for equality before the law to be achieved, i.e. 

in the application itself of the law in each individual case, the first condition is 

the establishment of equality within the law,[4] which is the obligation of the 

legislature. In fact, the legislature can thereby generalise and standardise, but 



  
not to such a degree that it would thereby affect a greater number of 

cases or the addressees of the statutory norm.[5] The assessment of the 

justification of a concrete reason for an admissible differentiation (or for the 

equal treatment of different states of the facts) must be carried out in 

accordance with a test of the principles of systemic justification, substantive 

legality, and legal consequences, as well as with regard to the typological 

justification.[6] In the case at issue, the legislature did not carry out such an 

assessment. This is evident, for instance, in the field of the taxation of plots of 

land where due to the existing regulation disproportionally high taxes are 

imposed on owners depending on what the plans for future investments in the 

spatial acts of individual municipalities are, which in this moment can only exist 

on paper and for which it cannot be expected that they will be realised until 

there is appropriate economic development, whereby the actual use of the 

plots of land is completely different (as they are meadows, forests, etc.). The 

decision on whether construction is also in reality possible on these plots of 

land (already in the year of taxation or only subsequently?) is first left to the 

implementing regulation and then to the municipalities, without the owner of 

the real property thereby having the possibility [to submit] effective objections. 

 

11. The above-mentioned fact is even more obvious in the field of business 

activities, which as to their functioning substantially differ with regard to profits 

in the business field gained from real property used when carrying out 

business activities. The circumstances for the differentiation in the tax burden 

must entail not only a sound reason that follows from the nature of the matter; 

the selected criterion for differentiation must also pass the test of 

reasonableness in such a manner that it pursues to the end the logic that 

justifies the differentiation: the amount of the obligation must be reasonably 

proportionate to the amount of profits gained by the use of [an individual] real 

property (this is stated in the eleventh paragraph of the reasoning of Decision 

No. U-I-355/98). Owners who use real property to carry out a business activity 

do not own them only for the purpose of possessing them, but precisely in 

order to carry out a business activity – they cannot carry such out without the 

real property. This is a logical continuation of the fundamental criterion – with 

regard to the use of land (actual use or land use allocations) or the use of 

buildings and parts of buildings (the third through fifth paragraphs of Article 7 

of the RPMAA). In my opinion, in order to achieve the mentioned equality, the 

value of an individual real property assessed on the basis of the above must 

be taken into consideration, as well as the tax rates, because these constitute 

a whole only together with the value and thus cannot be assessed separately 

from the viewpoint of tax equality. For instance, a 0.75% tax rate for 

commercial and industrial real property is in itself not necessarily disputable. In 



  
conformity with the challenged regulation, such tax rate 

demonstrates, on the one hand, together with the assessed values of real 

property, a substantially lower tax burden with regard to certain large business 

entities (e.g. the Port of Koper, as alleged by the Urban Municipality of Koper 

as an applicant; at the public hearing the applicants also drew attention to 

other examples, e.g. large shopping centres), and on the other hand, it entails 

(without a transitional period and with the reduced value of real property 

already taken into consideration – the second paragraph of Article 28 of the 

RPTA) multiple increases in the tax obligation of sole proprietors and small 

companies (which is what the National Council as an applicant draws attention 

to), due to which, after paying the tax, their further existence[7] is jeopardised, 

not only their business operations, according to the applicants. As I 

understood at the public hearing from the reply of the Dean of the European 

Law Faculty, Professor Dr. Alenka Temeljotov Salaj, what can also have an 

influence on this is the fact that the assessments of real property values 

[relevant] to business entities originate in a boom period not only with regard 

to the real property market, but also with regard to business profits in a period 

of high economic growth, whereby the tax obligation arises in a period of 

severe economic crisis, [which entails that] these business entities can now be 

(also in relation to one another) in a completely different situation than at the 

time when the [assessed] values were attributed to real property. The 

cessation of the business operations of sole proprietors and small companies, 

were it to happen, would actually also achieve the exact opposite of the 

purpose of taxation – the cessation of the tax source. With regard to the 

above, these allegations would require precise substantiation from the 

opposing party on the basis of which it would be possible to assess that 

nonetheless there exist reasons that justify both the differentiation between 

individual business entities that use commercial and industrial real property 

and, moreover, differentiation between the latter and those that use, e.g., real 

property pertaining to power plants (in this context, I also agree with the 

position in the Decision that the offered reason does not substantiate the 

differentiation). Neither the legislature nor the Government offered arguments 

on the basis of which it would be possible to reject the allegations of the 

applicants as unfounded in a constitutionally consistent manner. With regard 

to what was presented, they probably even could not offer them. Therefore, in 

my opinion, the second paragraph of Article 6 (with regard to Article 5) of the 

RPTA is inconsistent with the principle of equality determined by the second 

paragraph of Article 14 of the Constitution. 

 

12. The challenged provision is, I concur, inconsistent with the second 

paragraph of Article 14 of the Constitution also due to the different taxation of 



  
dwellings on the basis of whether they are registered as being officially 

occupied or unoccupied. With regard to the fact that what is at issue is the 

taxation of real property, I concur with the finding that the fact that a taxable 

person does or does not have his or her permanent residence in a dwelling 

does not have a sensible connection with the subject of regulation itself. In 

order to substantiate such differentiation, the Government presented a reason 

that is not connected with the taxation itself, namely that the regulation 

simultaneously pursued [the objective] that dwellings would not remain empty 

but would be let for rent in order to fulfil the social function of property. In fact, 

the Constitutional Court did not adopt a position with regard to the conformity 

of the challenged regulation with Article 33 of the Constitution. However, the 

measure that is intended to pursue such objective entails, in my opinion, an 

interference with the right to private property as protected by Article 33 of the 

Constitution. The fact that the legislature wishes to achieve that the owner of a 

dwelling act in a certain manner, in this case that he or she rent out a dwelling, 

by imposing a substantially higher tax (more than threefold), exceeds [the 

determination of] the manner of the exercise of property (Article 67 of the 

Constitution). It entails an interference with the freedom to dispose of property. 

An interference with the right to private property can only be admissible if the 

conditions of the so-called strict test [of proportionality] are fulfilled, i.e. the test 

of legitimacy (the third paragraph of Article 15 of the Constitution) and the test 

of proportionality (Article 2 of the Constitution). Without dealing with the 

question of whether the higher taxation – in order ensure that empty dwellings 

are inhabited (without taking into consideration whether with regard to the 

actual circumstances their owners can in fact rent out [the empty dwellings]) – 

can actually be considered an admissible objective, it is evident, in my opinion, 

that such a regulation that imposes more than threefold higher taxation on 

officially unoccupied dwellings in comparison with officially occupied dwellings 

entails excessiveness in the pursuit of such an objective. Another question is 

whether [such regulation] is at all necessary, because the legislature could 

probably achieve such objective more easily with tax exemptions, which would 

entail that there would not be any interference at all. Therefore, in my opinion, 

this regulation is also inconsistent with Article 33 of the Constitution. 

 

 

III 

 

13. In addition to respect for the principles of legality and equality before the 

law, the third key element of the constitutionality of tax legislation is to ensure 

legal procedures in which taxable persons can effectively invoke their rights. 

Namely, the state imposes tax obligations thereon in these procedures. In 



  
conformity with the third paragraph of Article 10 of the RPTA, the tax 

assessment is effectuated on the basis of data on real property, the persons 

that are determined to be taxable persons, and the appraised market value of 

real property as registered in the real property register (as well as data on 

exemptions determined by Article 8 of the RPTA). In fact, the third paragraph 

of Article 10 of the RPTA regards the assessed (i.e. appraised) real property 

market value as data that, in conformity with the first paragraph of Article 14 of 

the RPMAA, is registered in the real property register. This is not in itself such 

objective data as is, e.g., the amount of the sum paid from income that is the 

basis for the personal income tax (and which can be, as such, quickly and 

evidently verified), but is data that originates in the procedure determined by 

the RPMAA. The first part of this procedure entails the mass appraisal of real 

property, while the second part of this procedure entails the attribution of the 

appraised value, which is the calculation of the value of an individual real 

property (the first paragraph of Article 14 of the RPMAA).[8] Such entails that 

the appraised value of an individual real property arose on the basis of 

established relevant facts and by the application of the provisions of the law 

and executive regulations that should have been founded within statutorily 

determined limits. This means that what is at issue is data that arises in the 

procedure in which regulations are applied to a concrete case and this data is 

crucial to the determination of the tax obligation. By the nature of the matter, 

the procedure attributing the appraised value to an individual real property 

entails administrative decision-making, the final result of which is the 

imposition of the obligation to pay a tax. For such reason, it is clear that 

individuals must have the possibility to make a statement (Article 22 of the 

Constitution) in the procedure in which the finding that is registered as such 

data is reached, and they must also be ensured an effective legal remedy in 

the sense of the principle of appellate review (Article 25 of the Constitution). 

Since what is at issue is administrative decision-making, also judicial 

protection must necessarily be ensured against the decision (which follows 

from the first paragraph of Article 23 of the Constitution and is also explicitly 

determined by the third paragraph of Article 120 of the Constitution, which 

requires judicial protection against the decisions and acts of the state 

administration). 

 

14. The RPMAA does not regulate an effective legal procedure against the 

attribution of the appraised value in which an individual could invoke his or her 

rights in conformity with the constitutional procedural guarantees. Therefore, I 

explicitly supported [the idea] that in conformity with Article 30 of the CCA the 

Constitutional Court should also initiate the procedure for the review of the 

constitutionality of the RPMAA also due to this reason. Not only does the 



  
RPMAA not regulate such procedure, but the third paragraph of Article 11 

expressly determines that no objection is possible against the notification of 

the final calculation of the value of a real property and that the latter can only 

be changed if data on the real property are modified in the real property 

register. The owner of [a concrete] real property thus cannot invoke even the 

fact that in his or her case the law in force was not correctly applied, let alone 

the fact that the law on the basis of which a tax obligation will be imposed on 

him or her might be unconstitutional – this applies both to the Act and the 

implementing regulations. This entails not only an interference with, but, in my 

opinion, also a hollowing out of the mentioned procedural guarantees, which is 

also what the applicants allege. Nonetheless, it is true that at first sight the 

legislature could eliminate this unconstitutional legal gap in the tax procedure, 

but with regard to the first instance of administrative decision-making it did not 

even try to do so (the third paragraph of Article 10 of the RPTA), whereby with 

regard to the appeal, I am as well of the opinion that it enacted, in the second 

paragraph of Article 14 of the RPTA, an inadmissible [merely] ostensible 

appeal. In conformity with the second paragraph of Article 14 of the RPTA, in 

the appellate procedure it is also admissible to invoke objections against the 

appraised market value of the real property. However, on the basis of the third 

paragraph of Article 10 of the RPTA and the provisions of Article 14 of the 

RPTA, it is clear at first sight that such objections can only be successful if 

such data are incorrectly summarised – in this case, the data referred to in the 

first paragraph of Article 14 of the RPMAA that are registered in the real 

property register or data whose change due to the nature of the matter causes 

a modification of the final data. As long as these data are equal to the data 

registered in the real property register, while the Surveying and Mapping 

Authority does not find, with regard to the third paragraph of Article 11 of the 

RPMAA, reasons to modify the data regarding the real property and thus also 

does not find reasons to modify the data on the attribution of the appraised 

value to the real property, the second instance authority will not be able to do 

anything but reject such complaint. The wording of the mentioned provisions 

also in my opinion does not allow for a different interpretation. 

 

15. It seems that due to the objections of the professional public during the 

adoption of the Act, the legislature attempted to partially eliminate the 

unconstitutional legal gap in the RPMAA and the unconstitutionality of the third 

paragraph of Article 11 of the RPMAA by the second paragraph of Article 14 of 

the RPTA. Yet, it completely failed in doing so. Which is logical and could be 

expected. Namely, what is offered at first sight cannot be sustained here. 

What is at issue is not only that it is appropriate and rational that the state 

authorities that are experts in the application of the regulations on the mass 



  
appraisal of real property decide on the correct application of regulations 

when attributing a value to an individual real property. It also does not concern 

the fact that it is not possible to imagine the practical problems [that would 

arise] in several thousand procedures in order to decide on appeals in tax 

procedures (and subsequently, of course, also before the Administrative 

Court, and further up the hierarchy all the way to constitutional complaints 

before the Constitutional Court). In comparison with the total number of real 

properties, several thousand disputes really do not represent a large 

percentage, but in comparison with the number of pending procedures before 

the tax authorities and courts, this is a huge number. In the end, it would again 

be the judiciary who would be to blame for the state of the backlog in 

procedures, although, more than manifestly, the original sin lies with the 

legislation. And also in the end, it would again be the Constitutional Court that 

would be "the perpetual scapegoat" when the state would have to repay 

(over)paid taxes with high interest. In reality, it is about more than just the 

question of appropriateness and practical problems – it is about 

constitutionality: about the efficiency of legal procedures in cases when, by a 

decision that is executable even before its finality, because an appeal is non-

suspensive in a tax procedure, an obligation to pay a tax is imposed on a 

taxable person without the constitutional procedural guarantees regarding 

such being respected. The ostensible appeal in the tax procedure is not a 

remedy for either the hollowed out right to make a statement in the first 

instance or for the lack of an effective appeal in the second instance of 

administrative decision-making in the procedure for attributing the appraised 

value to an individual real property. When, under the challenged regulation, a 

tax case would come before the Administrative Court, the latter would either, 

by itself, exclude the application of the unconstitutional implementing 

regulations (exceptio illegalis), on the basis of which in the current state of 

affairs I can then no longer imagine any tax assessment whatsoever in the 

concrete case, or it would, by a request for the review of the constitutionality of 

the RPTA (and the RPMAA) in conformity with Article 156 of the Constitution, 

initiate a procedure before the Constitutional Court and then we would find 

ourselves in exactly the same situation in which we are today. In fact, it would 

be in an even worse situation, because (due to the prohibition of retroactivity) 

in such case it would not be possible, after several years, to retroactively 

"revive" the regulations referred to in Article 33 of the RPTA, which would in 

fact entail a complete loss of the tax source (and the repayment of the possibly 

paid taxes with interest) in cases of substantiated allegations of the 

unconstitutionality of tax assessment decisions, because these would be 

based on an unconstitutional Act. 

 



  
16. With regard to the above, I am of the opinion that the third paragraph of 

Article 11 of the RPMAA is unconstitutional and that in the RPMAA there 

exists an unconstitutional legal gap that does not ensure an effective legal 

procedure in [conformity with] the RPMAA, starting with the hollowing out of 

the right to make a statement determined by Article 22 of the Constitution. The 

hollowing out of the rights determined by Article 25 and the first paragraph of 

Article 23 of the Constitution is only a continuation of the above. The second 

paragraph of Article 14 of the RPTA is also in my opinion unconstitutional, 

because the ostensible appeal does not entail an effective legal remedy in the 

sense of Article 25 of the Constitution.  

 

 

IV 

 

17. I also concur with the reasons for which the unconstitutionality of the 

challenged regulation was established due to a lack of respect for the 

autonomous position of municipalities. I agree with the finding that the 

regulation in conformity with which a part of the tax would pertain to the state 

and a part to municipalities is in itself not unconstitutional. However, the 

implementation of such regulation in all the individual segments, including the 

transitional regulation, also in my opinion results in the established 

unconstitutionality.  

 

 

Dr. Jadranka Sovdat 

Judge 

 

 

Notes: 

[1] Also the petitioner can introduce such on this legal basis. 

[2] At the public hearing it was stated that the Surveying and Mapping 

Authority has 100 million items of registered data!  

[3] The Act Amending the Real Property Mass Appraisal Draft Act, which the 

Government submitted to the legislative (again urgent) procedure, states, e.g., 

that in the [comparable] regulation in the United Kingdom zones determined 

on a scale from A to H are used as the location factor (EVA 2013-1611-0174, 

dated 20 February 2014, p. 7); thus, there are eight such zones. 

[4] See L. Šturm in: L. Šturm (Ed.), Komentar Ustave Republike Slovenije 

(Commentary on the Constitution of the Republic of Slovenia), Fakulteta za 

podiplomske državne in evropske študije, Ljubljana 2002, p. 172. 

[5] Ibidem, p. 176.  



  
[6] Cf. ibidem. Precisely on the mentioned trivial example of parking 

spaces is it clearly evident how it is not possible to change a parking space in 

a house into a business premise, because residential actual use and 

commercial actual use are essentially two different types of the state of the 

facts. 

[7] In such case, an interference with the right to private property (Article 33 of 

the Constitution) and free economic initiative (the first paragraph of Article 74 

of the Constitution) can also undoubtedly occur.  

[8] With regard to which, the Act determines as the [legal] basis for its 

calculation only the Government decree, not first the law and only [then] the 

implementing regulations issued on such [legal] basis, which is what a decree 

is. 

 


