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1. I agree with the Decision in its entirety. However, regardless of that, I would 

like to note certain thoughts by which I would like to express certain 

disagreements with individual arguments or to additionally substantiate 

individual points of the operative provisions of the Decision. 

 

2. Point 1 of the operative provisions of the Decision of course does not mean 

that the introduction itself of the real property tax is inconsistent with the 

Constitution. [The question of] whether such should be introduced or not falls 

within the exclusive competence of the legislature (the National Assembly). In 

conformity with the amended Article 90 of the Constitution (Official Gazette 

RS, No. 47/13), it is not admissible to decide in a referendum on such a 

decision of the legislature (i.e. regarding a tax law). However, as applies to 

any law, it applies particularly to those laws by which the rights and obligations 

of citizens are regulated that their content must be in conformity with the 

Constitution. The question of whether the content of an individual adopted law 

is in conformity with the Constitution can be, however, submitted to the 

Constitutional Court. The present Decision is a response to such a question 

raised by the applicants and petitioners regarding the Real Property Tax Act 

(Official Gazette RS, No. 101/13 – hereinafter referred to as the RPTA). 

 

3. The Decision itself, in paragraph 86 of the reasoning, replies to the possible 

question of why the Constitutional Court abrogated the entire RPTA, although 

it only established that individual provisions thereof are inconsistent with the 

Constitution. I agree with the reasoning. It is true that the Constitutional Court 

could have abrogated only those provisions that it expressly established are 

inconsistent with the Constitution and explain in the reasoning that it did not 

deal with the other provisions, because already due to the unconstitutional 

provisions the Act is unusable in its entirety. The effect would be the same, 

although in such case we would still have a (partially) valid Act that could not 

(should not) be applied, because the two essential elements of taxation – the 



  
taxable base and tax rates – have been declared unconstitutional. 

Likewise, also from the viewpoint of the constitutional position of local 

communities, the unconstitutionality of the RPTA was established with regard 

to their financial autonomy. In my opinion, already merely this 

unconstitutionality is a reason for the Act to be abrogated in its entirety. 

Nonetheless, also the manner of implementation clearly shows that the 

challenged Act cannot apply. I am of the opinion that in such manner the 

legislature received a completely clear message that the real property tax 

[project] must be started once again from the beginning and, in my opinion, 

firstly the questions pertaining to the financial autonomy of municipalities 

should be resolved. 

 

4. I agree with the positions [expressed] in all paragraphs of the reasoning, 

except partially with section B. – VI. "The Assessment of the RPTA from the 

Viewpoint of the Constitutional Position of Municipalities". I am convinced that 

the RPTA inadmissibly and unconstitutionally interfered with the constitutional 

position of municipalities, namely also from the viewpoint of the constitutional 

requirement of municipalities' own (budgetary) sources. In fact, the Decision 

establishes the inconsistency of the fifth paragraph of Article 6 and Articles 8, 

9, 25, and 26 of the RPTA with the Constitution, while it establishes that Article 

2 of the Act is in conformity with the Constitution. I am of the opinion that the 

arguments that substantiate the established unconstitutionality of the 

mentioned Articles also substantiate, to the same degree, the 

unconstitutionality of Article 2 of the RPTA. Only the provisions of all the 

mentioned Articles together provide an answer to the question of whether the 

real property tax, as regulated by the challenged Act, can still be deemed to be 

municipalities' own, autonomous revenue source and if the regulation is 

therefore in conformity with Article 142 of the Constitution. The first sentence 

of this Article namely determines that a municipality is financed from its own 

revenue sources. The legislature is thereby imposed [the task] of ensuring 

municipalities their own source of revenue which they need to carry out their 

tasks. The Constitutional Court has already explained in numerous Decisions, 

which are correctly summarised in the reasoning, what this means, and there 

is nothing to add. 

 

5. It is true that Article 2 of the RPTA determines that the real property tax 

pertains to municipalities and the state, and Article 9 states that it is divided 

equally between them. Such allegedly entails that a part of this tax is a 

municipality's own source of tax revenue. However, the question that 

nonetheless occurs to me is namely whether the [claim that] this tax is a 

municipality's own revenue source is not merely a hollow declaration so that 



  
the requirement under the Constitution is only formally satisfied. My belief is 

that the answer to this question depends on the finding of whether 

municipalities are in fact able to autonomously manage such tax source or not, 

and to what degree. Neither the provisions of Article 9 nor those of the fifth 

paragraph of Article 6, and even less those of Articles 25 and 26 [of the 

RPTA], which otherwise regulate the transitional period of the implementation 

of the new Act, offer a positive answer thereto. The autonomy determined in 

the fifth paragraph of Article 6 of the RPTA is, although it is substantial at first 

sight – an increase or decrease by 50% at most – substantially limited already 

by the sixth, seventh, and eighth paragraphs of the same Article. The already 

limited autonomy is only ensured to a small number of municipalities that do 

not receive funds for balancing [the municipal budget]. If we also take into 

consideration tax rates, which for certain real property are, with regard to their 

use, already high, it is unrealistic to expect additional increases from 

municipalities. In my opinion, in such a manner the autonomy of the 

management of [municipalities'] own tax sources is proved to be ostensible, 

and therefore, the real property tax that pertains to municipalities is only 

ostensibly their own autonomous revenue source. The purpose of Article 2 of 

the RPTA is thus only to formally satisfy the requirement under Article 142 of 

the Constitution. This brings me to the conclusion that also Article 2 of the Act 

is inconsistent with the Constitution. Such does not mean, however, that I am 

of the opinion that the real property tax may only be a source of financing for 

municipal budgets. 

 

 

Mag. Miroslav Mozetič 

Judge 

 
 


