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1. I voted for the Decision by which the Constitutional Court abrogated the 

Real Property Tax Act (Official Gazette RS, No. 101/13 – hereinafter referred 

to as the RPTA) and established the inconsistency of the Real Property Mass 

Appraisal Act (Official Gazette RS, No. 50/60 and 87/11 – hereinafter referred 

to as the RPMAA) with the Constitution insofar as it refers to the mass 

appraisal of real property for the purpose of its taxation. I also concur with the 

reasoning of the Decision. However, I do have several serious reservations 

with regard to the definition of the term "building plots", which entails an 

important element for the further establishment of the real property tax on such 

real property, which is what I will point out in this concurring opinion. 

 

2. In paragraph 49 of the reasoning, the Constitutional Court also adopted a 

position with regard to the method of the determination of land use allocations 

for the construction of buildings, which the RPMAA leaves to be regulated by 

an implementing regulation, whereby the Act only defines the term "building 

plots" as plots of land on which construction is in fact possible and which are 

determined by municipalities. Since from the Act it is not clear what 

"construction is in fact possible" means, the original contents defined only by 

the third paragraph of Article 3 of the Rules on Determining Building Plots 

(Official Gazette RS, No. 66/13) do not have an appropriate statutory basis. 

For such reason, they do not fulfil the requirements of the principle of legality 

determined by Article 147 of the Constitution. 

 

3. I concur with the mentioned finding, however I am of the opinion that a little 

more attention must be devoted to the definition of the term "building plots", 

because there is a terminological confusion with regard to the mentioned 

definition. One of the principles of a state governed by the rule of law requires, 

inter alia, that norms are defined clearly and precisely, so that they can be 

implemented, that norms do not allow for arbitrary conduct, and that they 



  
unambiguously and in a sufficiently precise manner define individual 

terms. With regard to the regulation that refers to public charges and 

especially tax obligations whose essential elements are the tax rate and the 

taxable base, the requirement of clear and definite norms is of particularly high 

importance. 

 

4. The second paragraph of Article 6 of the RPTA determines a 0.50% tax rate 

for building plots. By this provision, a new statutory term was enacted that until 

now was not present in the legislation in the field of spatial planning. In Article 

7, the RPMAA from 2006 regulated the formation of real property valuation 

models. However, this Act did not determine individual valuation models, but 

on the basis of [its] Article 11 left it to the Government to adopt, on the basis of 

the final proposal of valuation models, the regulation determining valuation 

models. In November 2011, the Government adopted the Decree on the 

Determination of Real Property Valuation Models (Official Gazette RS, No. 

95/11 − hereinafter referred to as the Valuation Models Decree), which among 

individual valuation models also determined, in Article 2, the valuation model 

for building plots. This is how the term "building plots" appeared in the 

Valuation Models Decree, whereas the Act Amending the Real Property Mass 

Appraisal Act (Official Gazette RS, No. 87/11 – RPMAA-A), which entered into 

force on 17 November 2011, attempted to define, in the fifth paragraph of 

Article 7 of the RPMAA, the term "building plots". 

 

5. All the time until this amendment of the RPMAA entered into force, spatial 

[planning] legislation regulated terms such as built-up and non-built-up building 

land. The term building land is defined in Article 2 of the Spatial Planning Act 

(Official Gazette RS, Nos. 3/07, 108/09, 57/12, and 109/12 – hereinafter 

referred to as the SPA). In conformity with the cited statutory provision, 

building land is a land parcel or multiple land parcels or the parts thereof on 

which a building is constructed, or a land parcel that is intended, in the 

municipal spatial plan, for the construction of buildings. Since the 

Constitutional Court assessed, already by Decision No. U-I-39/97, dated 16 

December 1999 (Official Gazette RS, No. 1/2000, and OdlUS VIII, 282), that 

the regulation of the payment of the compensation fee for building land use is 

not inconsistent with the Constitution, because the possible abolition of this fee 

for building land use could seriously jeopardise, due to the deficiencies in its 

legal implementation before the introduction of the new real property tax, the 

performance of the constitutional tasks of municipalities, the legislature added, 

in the Act Amending the Construction Act (Official Gazette RS, No. 47/04 – 

hereinafter referred to as the CA-1A), which was adopted precisely for the 

purposes of the assessment of the compensation fee for building land use, 



  
new Articles 218a through 218d, by which it determined the [legal] bases 

for the amendment of municipal ordinances regarding the compensation fee 

for building land use and the assessment of the compensation fee for building 

land use. As follows from the reasoning of the Proposal for the Adoption of the 

CA-1A (Bulletin of the National Assembly, No. 20/04, EPA 1156-III), these 

provisions allegedly represent a transitional regime that is to remain valid until 

the real property tax enters into force. 

 

6. In such manner, the Construction Act (Official Gazette RS, Nos. 102/04 – 

official consolidated text, 14/05 – rect., 126/07, 108/09, 57/12, and 110/13 – 

hereinafter referred to as the CA-1) defined, in Article 218, what is built-up and 

what non-built-up building land. In conformity with this Article, those plots of 

land for which it was determined, by an implementing spatial act, that 

construction is admissible on them entail non-built-up building land. A more 

precise definition of non-built-up building land was provided by the second 

indent of the first paragraph of Article 218b of the CA-1. Such land parcels 

were defined as non-built-up building land for which it was determined, by an 

implementing spatial act, that the construction of a certain type of building is 

admissible on them, provided that drinking water and energy supply is ensured 

to them, as well as the discharge of sewage, waste disposal, and access to a 

public road, and provided that they are located inside an area for which the 

municipality decided, by an ordinance on the compensation fee, that the 

compensation fee for non-built-up building land use must be paid. The 

definition of built-up and non-built-up building land was thus clear enough in 

the Act and served municipalities in the assessment of the compensation fee 

for building land use in the transitional period until the new real property tax 

entered into force. On the day of the entry into force of the RPTA, these 

statutory provisions of the CA-1 ceased to be in force, on the basis of Article 

33 of the RPTA. For such reason, a question was raised concerning the term 

"non-built-up building land" as regards the term applied by the real property 

valuation models, i.e. "building plots". 

 

7. For the purposes of the implementation of the law on the real property tax, 

i.e. with the intention to tax building plots, the legislature amended, in 2011, 

Article 7 of the RPMAA so that it attempted to define what are deemed 

"building plots". The fifth paragraph of Article 7 of the RPMAA determined that 

building plots are those plots of land on which the construction of buildings is 

in fact possible and which are determined by municipalities. The legislature left 

the manner of the determination of land use allocations for building plots to be 

regulated by an implementing act adopted by the minister responsible for the 

environment and spatial planning. On the basis of this statutory provision, the 



  
Minister of Infrastructure and Spatial Planning adopted, in August 2013, 

Rules by which he determined the manner of the determination of building 

plots for the purposes of the mass appraisal of real property. The Rules 

contain the definition of building plots. These are parcels or parts of parcels 

that form unified plots of land, provided that the plots of land are located in an 

area of building land, that they are not excluded as plots of land not suitable 

for the construction of buildings, and provided that they fulfil one of the 

conditions set in the first, second, and third indent of point 3 of the third 

paragraph of Article 3 of the Rules. 

 

8. In the mentioned three indents of the cited provision of the Rules, the 

conditions that terminologically define "building plots" are determined. 

Therefore, what is at issue is real property valued by means of different prices 

per square meter and that are valued significantly higher than agricultural and 

forest plots of land. According to the clearest definition, all plots of land for 

which a final building permit for the construction of a building is acquired are 

thus such [plots of land] (the third indent of the cited Rules). This regulation is 

clear and municipalities will probably have no problem reporting such data to 

the Surveying and Mapping Authority of the Republic of Slovenia. However, 

there will be a few more problems already with the second definition of 

building plots. Plots of land connected to the public utility infrastructure in 

conformity with the law that regulates spatial planning on which, in conformity 

with the spatial implementing conditions from the municipal spatial plan or in 

conformity with the criteria and conditions from spatial regulatory conditions, 

the construction of buildings is admissible and to which legal regimes that refer 

to conservation, protected, degraded, endangered, and other areas do not 

apply, so that construction on them would not be possible, are, in conformity 

with the second indent of the cited provision of the Rules, also classified as 

building plots. With regard to this definition of building plots, different possible 

interpretations are already appearing among individual municipalities. 

However, with regard to the definition of plots of land in conformity with the 

first indent of the cited provision of the Rules, municipalities will have complete 

discretion in how they report data regarding building plots to the Surveying and 

Mapping Authority of the Republic of Slovenia. This [provision] determines that 

also plots of land for which a detailed municipal spatial plan is adopted on the 

basis of the law that regulates spatial planning, for which a municipal location 

plan is adopted on the basis of the law that regulates spatial planning, or for 

which an area development plan or regulatory plan is adopted on the basis of 

the law that regulates settlements and other interferences with space and on 

which the construction of buildings is possible in conformity with the content [of 

such plan], are [deemed to be] building plots. However, this condition for the 



  
definition of building plots leaves municipalities, at the same time, a 

considerable amount of discretion in interpreting which plots of land they 

define as building plots. 

 

9. This terminological confusion and the need for a more operational 

regulation of the keeping of records on building plots also led the Government 

to amend Article 7 of the RPMAA. In the Draft Act Amending the RPMAA, 

dated 20 February 2014, the Government itself established that the hitherto 

regulation of the determination of building plots was deficient in the part 

regarding informing the public of the determination of such plots of land in 

conformity with the Rules. The Government remedied this deficiency by a 

provision in the law that imposes on municipalities the obligation to publicly 

publish which plots of land are determined to be building plots and thus give all 

citizens and owners of plots of land the possibility to learn thereof and, in the 

event they do not agree therewith, to submit a petition for a change in the 

decision to the municipality. At the same time, the Ministry of Infrastructure 

and Spatial Planning was determined as the supervisory authority competent 

to carry out an expert revision in the municipality. In the event it establishes 

that the municipality did not carry out the determination of building plots or that 

it did not carry out such professionally and correctly, it shall impose on the 

municipality the duty to remedy the deficiencies and mistakes. Regardless of 

the mentioned improvements in the Draft Act Amending the RPMAA, I am still 

of the opinion that the inconsistencies regarding the term "building plots" itself 

have not been remedied. 

 

10. Despite the proposed amendments of the fifth paragraph of Article 7 of the 

RPMAA, I still constantly ask myself what can be classified under the term 

"building plots", which are attributed a higher appraised market value than 

other agricultural and forest plots of land and are subject to a significantly 

higher tax rate of 0.50%. Therefore, I am of the opinion that the legal term 

"building plots" must be defined clearly and unambiguously, because only in 

such a manner can one ensure the transparent and non-arbitrary reporting of 

data regarding which plots of land are those that are intended for the 

construction of buildings, [i.e. data] that municipalities must transmit to the 

Surveying and Mapping Authority of the Republic of Slovenia. In conformity 

with the Decision of the Constitutional Court, these terms must be defined by 

law and not by an implementing regulation. 

 

11. One of the principles of a state governed by the rule of law determined by 

Article 2 of the Constitution requires, inter alia, that norms be defined clearly 

and precisely, so that they can be implemented, that they do not allow 



  
arbitrary conduct of the executive branch of power and the authorities of 

local communities, and that they unambiguously and sufficiently precisely 

define individual terms that represent such an important legal term as, for 

example, the taxable base. From the constitutional principle of equality (the 

second paragraph of Article 14 of the Constitution) there follows the 

fundamental principle of tax law – the principle of tax justice or the principle of 

the even distribution of the tax burden between taxable persons. Only a clear 

and unambiguous definition of the term "building plots" in the law will be able 

to ensure the just and equal taxation of the owners of plots of lands on which 

construction will in fact soon occur, as well as the owners of plots of lands 

whose actual use is agricultural or forest plots of land, whereby their land use 

allocation are determined as building plots.  

 

 

Mag. Marta Klampfer 

Judge 

 
 


