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DECISION OF THE CONSTITUTIONAL COURT NO. U-I-313/13, DATED 21 

MARCH 2014 

 

The Principal Grounds for the Decision 

 

1. The Constitutional Court assessed whether Article 5 of the Real Property 

Tax Act, which regulates the taxable base for the assessment of the real 

property tax, is in conformity with Article 147 of the Constitution, in accordance 

with which the state imposes taxes by law. Since Article 5 of the Real Property 

Tax Act determines that the taxable base is the appraised market value of a 

real property determined by regulations on the mass appraisal of real property, 

the Constitutional Court extended its assessment to the Real Property Mass 

Appraisal Act insofar as it regulates the mass appraisal of real property due to 

the taxation of real property. 

 

2. When imposing taxes, it follows from the principle of legality, contained in 

Article 147 of the Constitution, that the tax obligation must be clearly evident 

already from the law and not only from implementing regulations, and that the 

law must inter alia determine the taxable base. With regard to Article 7 of the 

Real Property Mass Appraisal Act, the value of real property is of decisive 

importance for the determination of the taxable base, whereby the formation of 

valuation models is key to the determination of this value. However, the Real 

Property Mass Appraisal Act determines neither individual valuation models 

nor which groups of real property of the same kind are joined in individual 

valuation models. Moreover, not even individual elements that determine the 

models (i.e. value zones, value levels, and data on real property that are 

applied for the calculation of the value of real property) are determined in a 

sufficiently clear and precise manner. The Act also does not determine the 

methods of mass appraisal that are applied with regard to individual valuation 

models or the criteria for choosing an individual method, nor does it refer to 

the precisely determined standards for the valuation of real property whose 

application it in fact calls for in Article 8. 

 



  
3. With regard to the above, the Constitutional Court assessed, on one 

hand, that the statutory regulation of real property valuation models 

determined by Article 7 of the Real Property Mass Appraisal Act does not 

regulate in a sufficiently clear and precise manner the legal position of taxable 

persons, while on the other, it leaves to the Government, in accordance with 

the first paragraph of Article 11 of the mentioned Act, the regulation of 

questions which should lie in the exclusive competence of the legislature. By 

the enforcement clause determined by the fourth paragraph of Article 15  [of 

the Real Property Mass Appraisal Act], also the [determination of the content 

of the statutory] regulation of real property mass appraisal methods 

determined by Article 8 of the Real Property Mass Appraisal Act is left entirely 

to implementing regulations. Therefore, the mentioned provisions of the Real 

Property Mass Appraisal Act are inconsistent with Article 147 of the 

Constitution. 

 

4. Furthermore, the Constitutional Court assessed whether different tax rates 

for individual groups of real property determined by the second paragraph of 

Article 6 of the Real Property Tax Act are in conformity with the right to 

equality before the law determined by the second paragraph of Article 14 of 

the Constitution. 

 

5. With regard to different taxation of officially occupied residential real 

property and officially unoccupied residential real property, the Constitutional 

Court assessed that the criterion of permanent residence, which was applied 

by the legislature for differentiation, has no reasonable connection to the 

subject of regulation. The conclusion of the legislature that residential real 

property which is not the owner’s official permanent residence can, merely 

because of that, be considered to be residential real property intended for 

rental under market conditions is namely erroneous. In addition to residential 

real property that is the owner’s official permanent residence, for residential 

purposes he or she can also use, for various reasons, another residential real 

property or allow persons close to him or her to reside in it. It is also possible 

that there is no demand on the rental market for residential real property. 

Consequently, it is not possible to achieve by the challenged differentiation in 

taxation the objective pursued by the legislature, i.e. the promotion of more 

economically rational use of residential real property. 

 

6. With regard to the lower degree of taxation on real property pertaining to 

power plants in comparison with other commercial and industrial real property, 

the Constitutional Court also established that the criterion of real property 

pertaining to power plants bearing an additional burden due to concessions 



  
and other environmental charges has no reasonable connection to the 

subject of regulation. 

 

7. The Constitutional Court also assessed the regulation of legal remedies 

determined by the second paragraph of Article 14 of the Real Property Tax Act 

from the viewpoint of the right to legal remedies determined by paragraph 25 

of the Constitution. It established that the Real Property Tax Act ensures only 

an ostensible right to appeal against the appraised market value of a real 

property. Namely, if the allegations in a taxable person's complaint referred to 

the choice of the valuation model or method, the appeal would not be 

successful, because the appraised value of real property is only data in the 

real property register, which can be changed by neither geodesic nor tax 

authorities. Consequently, the right to appeal is in this part hollowed out, 

therefore the regulation is inconsistent with Article 25 of the Constitution. 

 

8. When assessing the constitutional position of municipalities in the Real 

Property Transaction Tax Act, the Constitutional Court proceeded from Articles 

138, 140, 142, and 147 of the Constitution. On the basis of these provisions of 

the Constitution, it  follows from the constitutional case law that municipalities 

must be capable of fulfilling the needs and interests of the inhabitants on their 

territory and that it is above all the municipalities who are responsible for the 

implementation of local self-government (such follows from Decision of the 

Constitutional Court No. U-I-43/99, dated 10 June 1999). Municipalities require 

sufficient sources of funding of their own to finance their statutory and 

constitutional tasks. Having their own sources of funding ensures 

municipalities autonomy and independence from the state. The Constitutional 

Court adopted the position that municipalities' own sources of funding can only 

be those that are in a direct relationship with the municipalities and with regard 

to which a law determines the municipalities as the beneficiaries, although 

they are, technically speaking, collected by the state (such follows from 

Decision of the Constitutional Court No. U-I-24/07, dated 4 October 2007). 

 

9. The Constitutional Court assessed that the division of tax revenue between 

municipalities and the state (Article 2 of the Real Property Tax Act) is not in 

itself inconsistent with the Constitution, because the part of the revenue from 

this tax that pertains to municipalities fulfils the criteria required by the 

Constitution for defining municipalities' own sources of funding. 

 

10. However, also in this system entailing the division of tax revenue, it must 

be taken into consideration that the subject of taxation is real property. 

Although real property tax is not an earmarked tax, it is substantively 



  
connected with municipalities' expenditures that they allocate in 

order to provide utilities to real property and thereby for benefit of real property 

owners. For such reason, it is understandable that in Member States of the 

European Union and also elsewhere in the world, real property tax is, as a 

general rule, a municipal tax. Also from Article 140 of the Constitution, which 

determines the working field of self-governing local communities, it follows 

mutatis mutandis that real property tax is, by its nature, incorporated in the 

implementation of local self-government in municipalities in which the relevant 

real properties are located. Such entails that it is fundamentally a municipal 

tax, therefore the predominant part of revenue collected by the real property 

tax should pertain to municipalities. How much this share should be is a 

question of appropriateness, i.e. statutory regulation. 

 

11. On the basis of Article 142 and under the conditions of Article 147 of the 

Constitution, municipalities have financial autonomy when imposing their 

taxes. Such entails that in fact a law determines what the authorisations of 

municipalities are when imposing their taxes, however these authorisations 

must be sufficiently extensive to allow municipalities to manage the tax as their 

own source of funding their tasks with regard to the circumstances in the 

particular municipality. The Real Property Tax Act allows municipalities to 

increase or decrease tax rates by 50%, for reasons of spatial and economic 

policy, with regard to the part that pertains to them, under additional statutory 

limitations. Such regulation does not ensure municipalities sufficient 

authorisations to manage the real property tax so that they can efficiently carry 

out their constitutional and statutory tasks with their own funds, due to which it 

is inconsistent with Articles 140 and 142 of the Constitution. 

 

12. In the transitional period, the revenue from the real property tax is only 

allocated to municipalities and thereby they lose the status of collecting 

revenue from their own tax sources. Namely, in the transitional period the 

revenue from this tax pertains in its entirety to the budget of the state. Such 

regulation causes municipalities to depend on the budget of the state and is 

therefore not in conformity with the constitutionally guaranteed financial 

autonomy of municipalities, in conformity with which municipalities are to 

finance their tasks from their own sources of revenue. Consequently, such 

regulation is inconsistent with Article 142 of the Constitution. 

 

13. The fundamental provisions of the Real Property Tax Act, without which 

other provisions of this Act cannot be implemented, are inconsistent with the 

Constitution, therefore the Constitutional Court abrogated this Act in its 

entirety. Since the legislature omitted a definite statutory regulation of the 



  
taxable base, the Constitutional Court established that the Real Property 

Mass Appraisal Act is inconsistent with the Constitution insofar as it refers to 

the mass appraisal of real property for the purpose of the taxation of real 

property. 

 

14. In order to prevent municipalities from remaining without a part of their 

revenue until a different statutory regulation of taxation of real property [is 

adopted], the Constitutional Court decided that in this period the regulations 

that had determined, before the entry into force of the RPTA, the obligation to 

pay certain municipal taxes, i.e. the compensation fee for building land use, 

the fee for the maintenance of forest roads, and the property tax, are to apply. 

The obligation to pay property tax is to begin on 1 April 2014, while the 

competent authority is to assess the compensation fee for building land use 

and the fee for the maintenance of forest roads from 1 April 2014 onwards, but 

in the amount for the entire year. 

 

 

Dr. Etelka Korpič – Horvat 

Judge 

 

 


