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In the present case, I voted against Point 3 of the operative provisions (and consequently 

against Point 4), by which the Constitutional Court abrogated Articles 5 and 23 of the 

Population, Household and Housing Census in the Republic of Slovenia 2001 Act 

(hereinafter referred to as the Act).  

  

Article 5 determined that buildings are given an identification number for the purpose of 

establishing the building and housing register, and Article 23 determined the data to be 

used for the purpose of establishing the building and housing register and the household 

register. In this way, the Act allowed for the data collected for the census to be used for 

an additional purpose. This purpose was not only to obtain the census results, but also to 

establish both of the aforementioned registers. The majority of the Constitutional Court 

judges took the view that this was inconsistent with Article 38 of the Constitution (Paras. 

45 to 52 of the Decision’s reasoning). I do not agree with this conclusion and its 

reasoning.  

  

The Constitutional Court simply notes that the establishment of both registers does not 

fall within the competence of the Statistical Office. It also notes that the Housing Act and 

the Residence Registration Act serve, respectively, as the statutory basis for establishing 

the registers. The aforementioned acts provide which data is kept in registers, the 

designated use of data, and provisions regarding the database controllers (Paras. 46 and 

47 of the reasoning). It is, of course, a fact that such data is used for administrative 

purposes. However, the challenged Article 23 did not determine that such data be used 

for administrative purposes.  

  

In the present review, the question was raised before the Constitutional Court as to 

whether it is allowed to provide other users with personal data that can be ascribed to 
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individuals, which was obtained for statistical purposes in order to carry out 

administrative tasks, and whether the provision of such data represents an interference 

with the right to privacy (Para. 49 of the reasoning).  

  

The Constitutional Court stated that the regulation in the Act which enables data 

collected by census for statistical purposes to also be used for other purposes is 

inconsistent with the second paragraph of Article 38 of the Constitution. However, in the 

continuation of the same part of the reasoning, at the beginning of which the 

aforementioned statement was written (Para. 51 of the reasoning), the Constitutional 

Court wrote: "The collection and use of data for statistical purposes is entirely different 

from the collection of data for the purpose of carrying out administrative tasks. Therefore 

it does matter whether data which is collected for statistical purposes and should only be 

used for statistical purposes is also used for the purpose of carrying out administrative 

tasks. In such case the purpose of the collection and use of data should be clearly and 

specifically determined. It should therefore be clear from the law as to what the specific 

purpose for using the data is, and who will be able to use such. The purpose may not be 

specified in general but so as to be clear for which administrative and other tasks the 

data will be used for.”  

 

It follows from the above-cited quote that the Constitutional Court does not state that the 

use of data collected for statistical purposes for other purposes is inconsistent with the 

second paragraph of Article 38 of the Constitution. It is therefore not a matter of 

inconsistency with the part of the first paragraph of Article 38 which prohibits the use of 

personal data for a purpose that is different to that for which it was collected. This is not 

corroborated by the statement (Para. 50 of the reasoning) that this is contrary to the 

principles and purpose of statistics. In my opinion, the purposes are incompatible if the 

(subsequent) purpose of use is such to (be able to) change the contents or the meaning 

of data. However, this is not the case here.  

  

It is alleged that an inconsistency exists only in the fact that it is not evident from the 

statute for which specific purposes the data will be used, and who will be allowed to use 

data.  

  

Article 23 of the Act determined in detail the purpose for which the collected data may be 

used. It would be used for the purpose of establishing both registers. It also determined 

who could use them: the bodies in charge of establishing the registers. Lastly, it 

determined how long these bodies would be allowed to use such data: up to two years 

after the completed census. With regard to the second paragraph of Article 38 of the 

Constitution, this suffices. This provision does not require that all the elements be 

determined and regulated in one single statute (in this case, the elements include: the 

purpose of using the data once it is contained in the registers; the users of the data that 
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will be contained in the registers; and ensuring data protection). Furthermore, the 

Constitutional Court did not require such (see Para. 35 to 44 of the reasoning). Whether 

these issues, which are regulated in the Housing Act or in the Residence Registration 

Act, are regulated in accordance with the requirements of Article 38 of the Constitution 

could be the subject of a separate constitutional review which does not influence the 

constitutionality of Article 23 of the Act.  

   

Dr Janez Čebulj  
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