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Dissenting Opinion of Judge Dr Fišer 

  

  

I voted against Point 1 of the operative provisions in the present case, and hereby submit 

a Dissenting Opinion with regard to this part of the decision of the Constitutional Court.  

  

1. First, I must explain that I argued in favour of the Constitutional Court reaching a 

decision, either way, on the constitutionality of the thirteenth (in addition to the 

fourteenth) indent of Article 6 of the PHHC1A regarding the question about national 

(ethnic) origin, notwithstanding the fact that it could be unclear whether the petition for 

the review of the constitutionality of the challenged statute was expressly lodged in this 

sense and, if so, whether it might have been subsequently withdrawn.   

  

Two fundamental arguments point in this direction: first, a public hearing on the census 

question about national origin, as well as several other questions, was held before the 

Constitutional Court. Although proceedings before the Constitutional Court indeed have 

many particularities, certain fundamental procedural rules cannot be ignored. The 

question of what precisely is being challenged in this case should be clearly determined 

and resolved promptly and in its entirety by the order, by which the petition is accepted in 

accordance with the third paragraph of Article 26 of the CCA.  As soon as the 

proceedings are at the stage where adversarial discussion of the matter at issue may 

commence, it is necessary to decide on the issue that is being challenged in the 

proceedings. At this point, the petitioner may no longer, in principle, withdraw or amend 

his petition; I say “in principle”, because there are, of course, cases where such a 

position cannot be defended (e.g. in cases where the factual situation has fundamentally 

changed, and particularly in cases where the challenged regulation is brought into line 

with a statute or the Constitution).  

  

Notwithstanding the aforementioned, the conditions for reviewing the question on 

national (ethnic) origin sua sponte were nevertheless fulfilled on the basis of the 
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correlation referred to in Article 30 of the CCA, since the provisions are mutually related.  

In both cases, with regard to religion (in conjunction with Articles 7 and 41 of the 

Constitution) and national origin (naturally, in conjunction with Article 61 of the 

Constitution), it is a matter of dealing with particularly sensitive data.   This clearly 

indicates the need for both of the problematic categories to be treated equally and 

decided upon in the same way (not necessarily equal in terms of content, although I am 

of a different opinion, as explained below).  

  

2. In terms of content, I believe that the question posed during the census about 

religion (and the question about national origin, with some differences which are, in my 

opinion, irrelevant for the final decision) represents an inadmissible interference with the 

Constitution, primarily Article 35 therein and namely the provision which protects a 

person's privacy.   

  

The rights contained in Articles 7, 41, and 61 of the Constitution have no direct or indirect 

connection with the census. In other words, there can be nothing added to rights and 

they cannot be deprived of anything by the census; the existence and exercise of these 

rights are in no way connected to the census or the results thereof. Moreover, it is 

necessary to strictly separate the aforementioned rights, individual or group rights, their 

positive or negative aspects, on the one hand, from the census and its results on the 

other. A different standpoint would entail the abuse of the census as an institution, which 

would be by its nature constitutionally inadmissible. 

 

A census is clearly a compulsory activity that is carried out by the state for some of its 

needs (which are not defined clearly enough, however this may be a surmountable issue 

in so far as it does not concern questions about personal beliefs) and which requires a 

high degree of cooperation of the respondents. The respondent does not gain anything 

therewith, neither legally nor factually. On the contrary, some violations of the duty to 

cooperate are even sanctioned as minor offences. In this context I will not discuss the 

question whether such sanctioning is truly necessary; however, I did not overlook the fact 

that the respondents are not prosecuted for a minor offence in relation to both discussed 

questions. Nevertheless, the circumstances under which the census is carried out are 

undoubtedly such that respondents are placed almost entirely in the position of a subject 

of some proceedings, which is clearly not in their interests. It is clear that this represents 

interference with the person’s right to privacy.  

It is a question of whether, viewed from this perspective, the census would even pass a 

review of its constitutionality; it could if it were based on different premises; however, the 

legislature did not make any efforts whatsoever in this regard, and such premises are not 

even provided by the general legislation governing the national statistics. On the 

contrary, in the census act, the legislature made some serious errors which led to the 
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abrogation of a part of the PHHC1A, which is referred to in Point 3 of the operative part of 

Decision of the Constitutional Court; however, many doubts were raised despite the fact 

that the remaining challenged provisions had passed the constitutional review (see Point 

2 of the operative part of  Decision). The fact is that the remaining census questions 

referred to in Article 6 of the PHHC1A were not challenged, and the conditions under 

which they could have been reviewed on the basis of correlation were not fulfilled.  

  

3. When compared to the other questions referred to in Article 6 of the PHHC1A, the 

questions about religion and national (ethnic) origin are not questions about facts (the 

opening sentence of this provision uses the term “data”), but questions about the 

personal (subjective and intimate) beliefs of individuals. Such beliefs may represent a 

very difficult and delicate issue for some, for others they may be entirely straightforward, 

and it can be traumatic in some communities. The views held and decisions made by an 

individual may be completely different from the prevailing positions or expectations of 

their surroundings, not to mention possible interests which are not in any way connected 

with the beliefs of the individual. The risk of manipulation is evident; however, I agree 

with the position that this cannot serve as an argument against conducting a census.  

  

In any event, this entails a clear and serious interference with the privacy of the 

respondents, regardless of what they declare to be their belief, and even if they choose 

not to answer. The difference between both groups of questions (facts, on the one hand, 

and personal beliefs on the other) is substantial and very important – even crucial – for 

the review. First and foremost, the state should not inquire into the personal beliefs of its 

citizens during a census.  

  

The state should be particularly reserved in this regard, and any interference with privacy 

should pass the strict test of proportionality without a shadow of a doubt (notwithstanding 

my general principled reservations towards such a test, which often proves to be an 

unreliable and unimportant aid, as in the case in question).  

  

The Constitutional Court carried out a review on possible violations of Articles 7 and 41 of 

the Constitution, but only regarding the constitutionality of the question about religion. 

After it had established that the question entailed an interference with the right 

determined in the second paragraph of Article 41 of the Constitution (and I agree that it 

does), it attempted to carry out a test of proportionality, but modified it to a certain extent. 

The Constitutional Court did not review the necessity to interfere with the constitutional 

right, which is the first part of the test, but was satisfied with the finding that the census 

data had been properly collected (which is undoubtedly true). However, the difference 

between the necessity and appropriateness of the interference is sufficiently clear to not 

require separate demonstration. It makes no difference if the review of the remaining two 

parts yielded positive results, as such results cannot compensate for the deficiency in the 
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first part. As a result, my conclusion differs from the majority decision: the test of 

proportionality was not passed in this review; therefore, to pose a question about religion 

is inconsistent with the Constitution.  

4. I would be willing to consider whether the test would be passed if the census were 

to be designed and carried out in a manner that better protects the privacy of the 

respondents from the very outset. This could be achieved if the same level of anonymity 

is applied to the census as for other methods of data collection for statistical research. In 

this manner the obligatory nature of the census could, in my opinion, be substantially 

reduced. However, the opposing party should first endeavour to present any stronger 

existing arguments (at present, they are not evident) in support of posing these two 

disputable census questions on the subjective beliefs of the respondents.  

  

5. Owing to the fact that the question represents, in my opinion, an inadmissible 

interference with the first paragraph of Article 41 of the Constitution, even if posed in a 

narrower sense, it becomes even clearer that it is contrary to Article 35 of the 

Constitution to have two questions which fall into the category of particularly sensitive 

data, further increasing the disputability of the interference which resulted therefrom.  

  

  

Dr Zvonko Fišer  



 5 

 

 


